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SUCCESS 


Success as a lawyer is made more rapid and more certain by 
the selection of the proper working tools. They help win 
cases. It has been our pleasure and privilege to supply the 
Bench and Bar of Massachusetts with the best in lawbooks 
since the founding of this Company in 1882. We especially 
recommend the following publications to help you win more 
cases . . . more easily: 


Alexander: Federal Tax Handbook 
American Jurisprudence 

American Law Reports 

American Law Reports, 2d Series 
Permanent A.L.R. Digest 

Annotated Laws of Massachusetts 

Ballentine: Self-Pronouncing Law Dictionary 
Clark: Summary of American Law 

Couch: Cyclopedia of Insurance Law 
Henderson: Introduction to Income Taxation 


Newhall: Settlement of Estates and Fiduciary Law 
in Massachusetts, 3rd Edition 


Newhall: Supplement to 3rd Edition of Settlement 
of Estates and Fiduciary Law in Massachusetts 


Remington on Bankruptcy 
U. S. Supreme Court Reports, L.ed. 
U. S. Supreme Court Digest, Annotated 


We shall be happy to supply further information about any 
of these publications upon request, without obligation to you. 


The Lawyers Co-operative Publishing Co. 
Rochester 3, New York 





Massachusetts Law Quarterly 








Volume XXXVI OCTOBER, 1951 Number 3 








EDITORIAL BOARD 


Editor-in-Chief 
FRANK W. GRINNELL 


Associate Editors 


GEORGE K. BLACK, Boston HARTLEY C. CUTTER, Boston 
ALFRED L. DANIELS, Lawrence 


TABLE OF CONTENTS 
Announcements 
Association Dinner December 4, 1951 
Midwinter Meeting in Worcester February 15- 16, 1952 
New Committees 


The Law Society Scholarship Fund . 
American Bar Association — House of Delegates . 
Counsel for Capital Cases — Report of President Sears . 


The “Cenedella Case”, So-Called — Order of the House of 
Representatives — Information Filed in the Supreme 
Judicial Court — Order of the Court 


Appreciative Editorials 


Discovery by Deposition — Statement in Support of Bill 
Referred to the Judicial Council — JOSEPH FORD 
Trial by Deposition — Criticism of the Federal Rules — 
GEORGE P. DIKE 


Federal Taxes — Proposed Constitutional Amendment to 
Limit 


Uniform Commercial Code — What and Why? — WILLARD P. 
LUTHER , : ; : j : 


Social Security for Lawyers? — What They Would Get — 
JULIA T. SULLIVAN 








2 MASSACHUSETTS LAW QUARTERLY 


More New Statutes (with notes) 


Administration after Twenty Y ears—Chapter ” 684 


Limiting Effect on Titles of Chapter 163 . P 

District Courts —Transfer of Cases ae in Wrong 
District — Chapter 325 . 

Actions of Tort and Contract — Chapter 4 403 to “Clarify” 
(?) LawastoJoinder . : 

Taxing lessees of the Commonwealth — Chapter 667 

Mortgage — Repeal of Discharge on Margin of Record, 
Chapter 698 

Adoption — As to ce rtain consents - — Chapter 148. Seg- 
regating and Impounding Papers, Chapter 173 . 

Department Rules and Regulations — Notice and Public 
Hearing as to Chapter 576, and Filing in State 
House, Chapter 556 . 

Non-Support — Chapter 657, ‘the ‘Uniform Reciprocal 
Enforcement Act 

Extract from Note of Uniform Commissioners 


More About Planning Boards, Resolves, Chapter 55 for Special 
Commission to Study Zoning and Municipal Plan- 
ning. A Comment on Mr. Nichol’s Article — 
GEOFFREY BOLTON ‘ ‘ , ‘ , 


_A Warning to Purchasers of Land — Discussion of Fanger v. 


ee iF se SIMON B. STEIN 
Editorial Note and haat sd et aaa Claim 
Covenant” 


Price Control — Discussion at Plymouth Institute — REUBEN 
HALL 


The American Bar Association Medal, comes to Massachu- 
setts for the Fourth Time . 


Recipients of the Medal . 


Book Notices 
Procedure before the Bureau of Internal Revenue (pub- 
lished by the American Law Institute and the Ameri- 
can Bar Association) ‘ j ‘ ‘ j - 
Copyright and Industrial Designs, by A. D. RUSSELL- 
CLARKE,—CEDRIC W. PORTER ; ; 


List of New Members, Since May 15, 1951 . 


31 
31 
32 


32 
32 


33 
33 


34 


34 
37 


39 


48 


51 


60 


61 


61 


63 





34 


34 
37 


51 


60 


61 


61 
63 


65 





3 MIDWINTER MEETING 


Midwinter Meeting 


The midwinter meeting of the Association will be held at 
the Sheraton Hotel, Worcester, on February 15-16, 1952. The 
special committee of the Worcester Bar Association which 
has been appointed to assist our Association is as follows: 


W. ARTHUR GARRITY, Chairman 


RUSSELL W. ANDERSON PAUL G. GEARAN 
JAMES A. CROTTY DANIEL W. LINCOLN 
NUNZIATO FUSARO GEORGE R. STOBBS 
PARIS FLETCHER JOSEPH TALAMO 


NEW COMMITTEES APPOINTED 
Committee on Public Relations 
EDMUND M. Murray, Chairman 


GEORGE W. ARBUCKLE ROBERT P. O’ REILLY 
Sysi. H. HOLMES SAMUEL P. SEARS, EX OFFICIO 


Committee on Legislation 


MERRITT J. ALDRICH, Chairman 


JAMES J. KELLEHER STANLEY H. RUDMAN 
GABRIEL V. MOTTLA EDWARD L. SCHWARTZ 
LEo A. REED ALEXANDER B. WAY, JR. 


Committee to Investigate Delays in the 
Registries of Deeds and Land Court 


THOMAS M. A. HIGGINS, Lowell, Chairman 


FRANK AUCHTER, Springfield 
MARSHALL G. BOLSTER, Boston 
Mrs. ELEANOR S. Burr, Cambridge 
A. HAROLD CASTONGUAY, Hyannis 
BRADLEY B. GILMAN, Worcester 
HELENA V. O’BRIEN, Boston 


Committee to Investigate Delays in the 
Appellate Tax Board 
JOSEPH J. MULHERN, Boston, Chairman 


CLAUDE R. BRANCH, Boston WILLIAM F. BYRNE, Boston 
TIMOTHY J. DRISCOLL, Boston 








THE LAW SOCIETY SCHOLARSHIP FUND 


In the “Quarterly” for November 1950 in connection with 
the merger of the Law Society with the Massachusetts Bar 
Association, President Sears reported 


“It was voted by the executive committee of the Law 
Society that the funds on hand with the treasurer, now 
amounting to slightly over $4,000, be transferred to the 
Massachusetts Bar Association with the proviso that at 
least $4,000 of the fund be used by the Association to estab- 
lish a scholarship fund to be ever known as ‘The Law 
Society Scholarship Fund’. In this way the name of the 
Society is to be perpetuated. It is hoped that from time to 
time additional money will be available to increase the 
amount of this fund.” 


For the administration of this fund, held by the treasurer 
as a separate fund now amounting to $4,635, the executive 
committee provided a scholarship committee of three of which 
the undersigned were selected as members. 

The amount of the fund is obviously not, at present, large 
enough to produce income for scholarships. We call this fact 
to the attention of members of the Association in the hope 
that, by gifts, legacies or suggestion to others interested in 
the fund, it may be gradually increased to serve its purpose. 
Such gifts or legacies should be to “The Law Society Scholar- 
ship Fund of the Massachusetts Bar Association.” 


Mayo A. SHATTUCK 

EDWARD O. PROCTOR 

RICHARD WAIT 
Scholarship Committee 


Dinner 
There will be a dinner of the Massachusetts Bar Association 


on Tuesday, December 4, 1951 at the Parker House, Boston. 
Save the date. Notice will be sent out later. 











THE HOUSE OF DELEGATES OF THE 
AMERICAN BAR ASSOCIATION 


Many lawyers appear to be unfamiliar with the structure of the 
American Bar Association, now having 46,000 members, the larg- 
est representative body of the profession. Of course, some of us 
may disagree with this or that recommendation by the House. 
Unanimity of opinion is not to be expected of all of us. But since 
the reorganization of the associates in 1936, it developed so that, 
in 1946, Hon. Hatton W. Sumners of Texas, for many years chair- 
man of the Judiciary Committee of the National House of Repre- 
sentatives, said: 

“The American Bar Association has become an important part 
of the legislative machinery of this country. I state this not at 
all to pay you a compliment; I state it as a fact. I do not know 
how the Congress could have gotten along without you and your 
help.” (See A.B.A. Journal, January, 1946, and 31 Mass. Law 
Quart. No. 1, April, 1946, pp. 29-30.) 

As all large organizations are cumbersome in action, in 1916 the 
National Conference of Bar Association Delegates was organized 
and for the next twenty years functioned as a group for preliminary 
discussion of matters, some of which later came before the associa- 
tion. In 1936 the structure of the association became more effective 
and representative in its operations. 


A Board of Governors was created of sixteen members, consisting 
of the President, Secretary, Treasurer, the last retiring president, 
the Chairman of the House Delegates, the Editor-in-Chief of the 
Journal and one member from each of the ten Federal Circuits. 
Each state and territory has a “State Delegate”. The State Dele- 
gates nominate the general officers, annually, and members of the 
Board of Governors, for three year terms, for election at the annual 
meeting by an assembly of the Association. 


The House of Delegates was created, consisting of delegates of 
State Bar Associations and local associates with a membership of 
at least one thousand. This is similar to a legislative body in its 
procedure. It contains about 190 members chosen for two year 
terms. It meets at the annual meeting of the association, and at a 
mid-winter meeting in Chicago. 

The many sections and committees, active in various fields during 
the year, all report to the House their recommendations which are 
considered by the House before authorizing action on behalf of the 
association. 

In order that our readers may see the House in session, at the 
request of the Chairman of the Committee on Public Relations, we 
reproduce the picture of the House at its opening session in New 
York on September 17, 1951. Ed. 








ASSIGNMENT OF COUNSEL IN CAPITAL CASES 

Report of President Sears as to the List Submitted to the Chief 
Justice of the Superior Court, of Lawyers Willing to 
Accept Assignments to Defend Impecunious Persons 
Charged with Capital Offenses. 

Last May a large and important committee was appointed to 
compile a list of attorneys deemed by the committee entirely 
competent to defend capital cases. This action was taken as 
a result of articles appearing frequently in the press through- 
out the Commonwealth to the effect that defendants were being 
convicted, or their rights were being inadequately protected, 
because of incompetent counsel. This is a situation the bar 
should not permit to continue. We realize that counsel ap- 
pointed by the court are usually designated by the defendant, 
or his family, and that presents a serious problem, but one 
that will probably have to continue. On the other hand, the 
public ought to know that the Bar is ready to do its part. The 
Supreme Judicial Court, with its new statutory duties in 
capital cases, ought never to be in a position of feeling that an 
indigent defendent, particularly in a capital case, could not 
have been represented, if he so desired, by capable and experi- 
enced counsel. -It would seem to be the obligation of the bar 
to offer assistance to the court and to the public. It is in ac- 
cord with the purposes of our Association, as expressed in the 
Articles of Organization; and, from a public relations stand- 
point, of which we have too little, it is peculiarly appropriate. 

The list prepared by the committee was submitted to me. I 
wrote to each of the lawyers suggested, asking if they would 
permit their name to go on this list as willing to accept such 
assignment. With the exception of a very few who were 
unable to do so because of ill health or other personal reasons, 
every lawyer thus appealed to responded favorably. I feel 
that the public should know that the Bar is thus ready to do its 
part in this important field of public service. For obvious rea- 
sons the list of lawyers ready to serve should not be published. 
We are not advertising any lawyer. The selection of com- 
petent attorneys was a most difficult task and, undoubtedly, 
many who should be on the list have been unintentionally 
overlooked. The Association does not want it understood that 
a lawyer is not competent to try capital cases merely because 
his name is not on the list. Samuel P. Sears, President. 
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The House Order of August 9 referring to the Massachusetts 
Bar Association the Evidence before the Committee on 
Rules in the “Cenedella Case’’, so-called and the 


Information subsequently filed in the Supreme 
Judicial Court. 


In order that the members of the Association may under- 
stand clearly the action of the Executive Committee following 
the proceedings at the State House in June and July we report 
the facts. 


At a special meeting of the Executive Committee on August 
1 the committee voted 


“That the President appoint a committee of five, of which he is 
to be the chairman, to study the entire transcript of the testimony 
presented at the hearings before the Rules Committee of the Mass- 
achusetts House of Representatives in connection with the inquiry 
as to the statements made by District Attorney Cenedella together 
with the majority and minority reports and to make recommenda- 
tions at its next meeting as to what action the Executive Committee 
shall take with reference to the conduct of Judge Derham, District 
Attorney Cenedella and Attorney General Kelly in the discharge 
of their duties as public officials and as members of the bar. The 
evidence and reports are to be studied solely with respect to deter- 
mining what misconduct, if any, any individual may be guilty of 
as a member of the bar. The President is to request the Clerk of 
the Rules Committee to forward to him forthwith a complete tran- 
script of the hearings and copies of the majority and minority 
reports.” 

The President declined to serve and appointed the Special 
Committee consisting of Hon. Louis S. Cox, of Lawrence, 
Thomas M. A. Higgins, of Lowell, Roger B. Tyler, of Brook- 
line, Ines DiPersio, of Belmont and Joseph Schneider, of 
Brookline. 


On August 9 the House adopted the following order by a 
roll call vote of 175 to 48. 

“Ordered, That the entire transcript of the evidence presented 
before the committee on Rules be transmitted forthwith by the 
Clerk of the House of Representatives to the Massachusetts Bar 
Association for such action as they may deem appropriate.”, 
(See House Journal of August 9.) 

This is the first time in the history of the Association that 
such an order of reference to it has been made by either branch 
of the legislature. 
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The majority and minority reports of the Committee on 
Rules and the transcript of the evidence before that committee 
thus referred constituted a printed volume of about 450 pages 
numbered House Document 2696. 

The Special Committee submitted its report which was 
considered at a special meeting of the Executive Committee 
on September 12, at which seventeen of the eighteen members 
from different parts of the commonwealth were present. As 
directed by the unanimous vote of the committee the President 
and Secretary filed the following information,* which con- 
tains the report of the Special Committee. 


SUPREME JUDICIAL COURT 
FOR THE COMMONWEALTH 
Suffolk, ss. 
INFORMATION 


IN THE MATTER OF THE REPORT OF THE COMMITTEE ON RULES 
OF THE HOUSE OF REPRESENTATIVES, HOUSE DOCUMENT 
2696, REFERRED BY ORDER OF THE HOUSE ON AUGUST 9, 
1951, TO THE MASSACHUSETTS BAR ASSOCIATION 


To the Honorable the Justices of the Supreme Judicial Court: 


The Massachusetts Bar Association, by its President, Sam- 
uel P. Sears, and its Secretary, Frank W. Grinnell, in accord- 
ance with a vote of its Executive Committee, respectfully 
informs the court: 

1. That on August 9, 1951 the House of Representatives 
adopted an order as appears in the House Journal of that date, 
copy of which is hereto annexed marked A, referring to the 
Massachusetts Bar Association the reports of the Committee 
on Rules and the evidence taken by that committee in regard 
to certain members of the bar “for such action as they may 
deem appropriate.” 

2. That by direction of the Executive Committee of said 
association a special committee, of which Honorable Louis 
S. Cox was chairman, having been appointed, the reports and 
The form of the “Information” is similar to that used by the 
Association in previous cases (see 14 M. L. Q. No. 6, p. 8 in the Matter of 
Reading), and follows exactly the opinion in the matter of Casey, 211 


Mass. 187, asking only that the Court take such action as it shall “deem 
expedient in the interests of the public welfare.” 
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transcript of the evidence thus referred and printed as House 
Document No. 2696 were submitted to this special committee 
to study and reports its recommendations to the Executive 
Committee. 


3. That on September 12, 1951 said special committee filed 
its report with the Executive Committee as follows: 
To the Executive Committee Massachusetts Bar Association: 

The committee on Rules of the House of Representatives by vote 
of the House on June 21, 1951 was directed to require by summons 
one Alfred B. Cenedella, one Lawrence R. Goldberg and such other 
persons as it may deem advisable, forthwith to appear before said 
committee and to furnish, under oath, such facts pertaining to the 
acceptance of a bribe or the commission of any other corrupt act 
by any public official or officials as they may have within their 
knowledge, and to report to the House the results of this investiga- 
tion, and its recommendations, if any, as soon as may be. Its report 
appears to have been filed on July 26, 1951. 

The House, on August 9, 1951, voted to amend the report by 
substitution (in part) of the following order: 

“Ordered, That it is the consensus of this House that 
the conclusions of the report of the committee on Rules 
submitted in House 2696 are not justified or sustained 
by the weight of the evidence submitted in their report.” 

On the same day, the House by vote ordered that the report be 
amended by substitution of the following order: 

“That the entire transcript of the evidence presented 
before the Committee on Rules be transmitted by the 
Clerk ... to the Massachusetts Bar Association for 
such action as they may deem Appropriate.” 

In the meantime, your committee, on August 1, 1951 voted that 
a committee, as we are now constituted, should study the entire 
transcript of the testimony presented at the hearing before the 
Rules Committee, together with the majority and minority report 
and to make recommendations as to what action the Executive 
Committee shall take “with reference to the conduct of Judge 
Derham, District Attorney Cenedella and Attorney General Kelly 
in the discharge of their duties as public officials and as members 
of the bar. The evidence and reports are to be studied solely with 
respect to determining what misconduct, if any, any individual may 
be guilty of as a member of the bar.” 

We assume that our authority is limited to the extent prescribed 
in the sentence underlined and have governed ourselves accordingly. 
We recommend that there be a further investigation of the matters 
contained in House Document No. 2696, by a tribunal possessed 
of powers which we do not have in order that a decision may be 
made which will judicially determine where the truth lies and its 
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effect. This committee is not so constituted or authorized to make 
such an investigation. 
September 5, 1951 
Louis S. Cox, Chairman 
Thomas M. A. Higgins Ines DiPersio 
Roger B. Tyler Joseph Schneider 


4. That, thereupon, the Executive Committee at a meet- 
ing called for the purpose, 17 out of 18 members being present, 
having considered the report and House Document No. 2696, 
it was unanimously voted 

“That in accordance with the recommendation of the 
Special Committee, the President and Secretary be and 
they are hereby directed to inform the Supreme Judi- 
cial Court of the matters set forth in House Document 
No. 2696 for such action as the court may ‘deem ex- 


, 


pedient in the interests of the public welfare’. 
5. That in accordance with said vote the Massachusetts 
Bar Association calls the attention of the court to the entire 
matter and files herewith a copy of the House Journal of 
August 9, 1951 containing the order of reference on p. 1992 
and a copy of the reports and evidence printed as House 
Document No. 2696 for such action as the court may deem 
expedient in the interests of the public welfare. 


Respectfully submitted, 


Massachusetts Bar Association 


By Samuel P. Sears 
President 


By Frank W. Grinnell 
Secretary 


The Order of Court October 9, 1951 


As a result of this “information,” Chief Justice Qua issued the 
following order on October 9. 


“Upon the above entitled information it is ordered by the court 
that Nov. 13, next, an inquiry be conducted by a justice of the 
court at Boston to determine what relation, if any, Alfred B. 
Cenedella of Milford, John S. Derham of Uxbridge and Francis 
E. Kelly of Boston, members of the bar, had to the matters which 
were the subject of the majority and minority reports of the 
committee on rules of the House of Representatives, House No. 
2696, 
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“Evidence shall be presented by an attorney or attorneys supplied 
by the Massachusetts Bar Association, whose compensation may be 
the subject of an order hereafter to be made. 

“The three persons herein named may be present and may be 
heard at the inquiry and may be represented by counsel. 

“The clerk shall notify the Massachusetts Bar Association and 


the three persons herein named of the order by mailing to each 
by registered mail a copy thereof.” 





TWO APPRECIATIVE EDITORIALS 
1. From the Springfield Union. 


“PUBLIC SERVICE BY THE BAR” 


“If the Massachusetts Bar Association is called upon to investi- 
gate the ... situation which has been touched off by Worcester 
Dist. Atty. Cenedella ... it will not be the first time that this body 
has acted as a friend of the people to bring about a much-needed 
result. 


“The most recent conspicuous public service the association has 
rendered was its suit, early this year, which prevented the old age 
assistance increase measure, passed by referendum in last Novem- 
ber’s election, from going into effect. The association, through its 
president, and the members of the executive committee, success- 
fully maintained that the referendum on the ballot was improperly 
and illegally drawn, and that the law should not, therefore, be allowed 
to become operative. 

“Not only did the bar association prevent an illegality from be- 
coming law, but it also withheld from the bowed shoulders of the tax- 
payers a tremendous financial burden which the law would have 
imposed. It was an act of service to the people for which all should 
be grateful. There have been many other ways, large and small, in 
which the Massachusetts lawyers’ group has been a public bene- 
factor. 

“It is fortunate for the citizens that such a body exists and is 
willing to exert itself to keep a skillful eye on the state’s business 
and to step in when the public interest appears to be threatened.” 


2. From the Boston Herald (Sept. 21, 1951). 


“THE BAR AND DUTY” 


“There are 150 lawyers in the state, of such eminence as to com- 
mand substantial fees, who are ready to put aside more remunerative 
business to serve as counsel for poor defendants accused of murder. 
In such a tangible way the bar recognizes its special social responsi- 
bilities. 
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“Under the law a Superior Court justice can assign counsel to a 
defendant in a capital case and the state will pay the fee up to 
$1000. The system has inspired a racket in which less ethical at- 
torneys sometimes obtain assignment and then neglect the job so 
grossly that the unfortunate defendant never gets the fair chance 
our laws are supposed to guarantee. 

“The Massachusetts Bar Association, stirred by several conspicu- 
ous failures to protect the rights of defendants, appointed a commit- 
tee which canvassed the state’s leading attorneys to set up a panel 
of 150 lawyers, each with at least 15 years’ experience and a clearly 
established trial ability, who would be willing to serve as counsel at 
a substantial sacrifice of income. Very few of those invited declined 
to serve. 

“From this panel, the court can assign a counsel for an indigent 
defendant quite as able as any counsel that a rich defendant could 
command. The system will bring us... near the ideal of equal jus- 
tice for the rich and the poor. Incidentally it will relieve the Gov- 
ernor of the responsibility of having to correct by executive clemency 
the inadequacies of defense counsel. 

“Massachusetts can be proud of this reform.” 





DISCOVERY BY DEPOSITION OF PARTIES AND WITNESSES 

A bill (H.565) was proposed by Joseph Ford of the Boston 
bar and referred by the legislature to the Judicial Council. It 
is now under consideration, by the Council. In the Bar Bulle- 
tin for March, 1951, Mr. Ford supported his bill as appears 
below. At the meeting of the section on Judicial Administra- 
tion of the American Bar Association in September Mr. George 
P. Dike of the Boston bar vigorously commented on the Fed- 
eral Rule on which Mr. Ford’s bill was patterned. As the 
proposal involves a great change in Massachusetts practice 
the two opposing views are printed with a request for com- 
ments from the bench and bar for the consideration of the 
Judicial Council, as to parties and as to witnesses. 

A footnote to Mr. Ford’s discussion states that “some mem- 
bers of the bar have suggested that this may increase costs 
of litigation and expenses to party litigants.” 

Suggestions should be sent as promptly as possible to the 
Secretary of the Judicial Council, 10th floor, 60 State St., 
Boston. The two sections as to scope in Mr. Ford’s bill will be 
found on p. 72 herein. 


*For detailed discussion of “Discovery in Massachusetts” see 16 
Harvard Law Rev. 110-117 and 193 (1903), and article by George K. 
Slack, 33 M.L.Q. No. 1, April 1948. 
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DISCOVERY BY DEPOSITION 13 
Mr. Ford’s Discussion (Reprinted from the Bar Bulletin) 
Depositions for Discovery—House No. 565 (see p. 72) 


The bill is patterned after the Federal Rules of Civil Pro- 
cedure, which have been in effect in the Federal Courts for 
many years. It spells out the manner of taking depositions 
within the Commonwealth, broadens the scope of inquiry and 
eliminates certain conditions precedent to taking depositions. 

The principal changes from the state of the law at present 
are two in number. 


The bill eliminates the present conditions precedent that the 
deponent must live 30 miles from the place of trial, be about 
to go out of the Commonwealth or be ill, aged or infirm, eic., 
as now required by Section 25 of Chapter 233. Under the 
proposed bill the deposition may be taken without regard to 
any such circumstances, but in order to use the deposition at 
the trial, the court must be satisfied that the deponent is then 
dead or is out of the Commonwealth or is at a greater distance 
than fifty miles from the court or that by reason of insanity, 
sickness, or other infirmity, or imprisonment, he is unable to 
travel and appear at court or for any reason his attendance 
cannot be compelled by summons with the exercise of reason- 
able diligence. This provision will enable parties to record 
vital testimony in advance of the trial in a more liberal manner 
than is now allowed. The necessity for such a provision be- 
comes more evident every day with the increased seriousness 
of the world situation. This particularly affects obtaining 
the testimony of witnesses who may be eligible for service in 
the armed forces. It will do away with the present necessity 
of continually checking the status of witnesses so as to be able 
to recite that a witness is about to leave the Commonwealth, 
etc., as is now required before a deposition may be taken within 
the Commonwealth. 

The second principal change is in increasing the scope of 
information which may be sought by way of deposition. In- 
quiry is not limited to the type of questions and to the type of 
answers which may be used in evidence at a trial. The depo- 
nent may be examined regarding any matter, not privileged, 
which relates to the case. It shall not be ground for objection 
that the testimony may be inadmissible at the trial if the 
testimony sought appears reasonably calculated to lead to the 
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discovery of admissible evidence. This type of deposition for 
discovery has been used by the Bar of the Federal courts for 
many years with great satisfaction expressed by all concerned. 
It stems from the basic approach to litigation that the pur- 
pose sought is to achieve justice for all parties by the applica- 
tion of rules of law to the true facts involved. Any procedure 
which aids the courts and the parties to develop the facts for 
the benefit of the court should be encouraged. By the discov- 
ery of all pertinent facts in advance of trial, all parties may 
evaluate the case in advance of the trial. If settlement does 
not follow, both sides are prepared to present all relevant facts 
to the court. Adequate safeguards are provided for relief by 
the court from inquiry into secret processes, trade secrets, and 
the like. 

The bill enlarges the scope of written interrogatories to 
bring into the present interrogatory procedure the essential 
elements of a deposition against a party. The bill also en- 
larges the scope of inspection of documents, etc., by including 
those matters which may be inquired into a deposition and 
providing, among other things, for photographing and in- 
specting real and personal property involved in litigation. 








ROBERT P. PHIPPS 


QUALIFIED EXAMINER 
of 
QUESTIONED DOCUMENTS 


and 
HANDWRITING 
53 STATE STREET OFFICE: CApitol 7-0546 
BOSTON 9, MASS. RESIDENCE: GRanite 2-5786 
OVER THIRTY YEARS OF SCIENTIFIC INVESTIGATIONS 


Member: American Society of Questioned Document Examiner 








The advertisers deserve your consideration, Please mention the QUARTERLY 








for 
ed. 
ur- 
ca- 
ure 
for 
Ov- 
lay 
oes 
cts 


ind 


to 
tial 
en- 
ing 
and 





RLY 








COMMENTS ON THE FEDERAL RULES 
FOR DISCOVERY 


A Criticism of Trial by Deposition by GEORGE P. DIKE 
of the Boston Bar. 


Editor, Massachusetts Law Quarterly: 


At the Annual Meeting of the American Bar Association, 
the Section of Judicial Administration held a symposium on 
the Federal Rules of Civil Procedure as to discovery and 
asked me to speak. I enclose a copy of the speech substan- 
tially in the form in which I delivered it. It may interest 
your readers. 

There were about two hundred present at the meeting 
with a good many judges. The judges appeared to be strongly 
in favor of the Rules, but the reaction of the bar to my talk 
indicated that the lawyers are very much less favorably 
inclined. 

Yours very truly, 
George P. Dike 


September 21, 1951 


Mr. DIKE’S REMARKS 


Before beginning it may be useful to say that for the first 
ten years of my practice, the rules in force in the Federal 
Courts required all evidence to be taken by deposition. For 
the next twenty-five years there was genuine trial in open 
court, while for the past thirteen years, I have tried cases 
under the Rules of Civil Procedure. I have reached the age 
at which I no longer do any trial work and, therefore, feel 
that I can speak critically both of lawyers and courts and 
with complete frankness. Probably I am one of a few people 
present who has had real experience with trial by deposition. 

Is something wrong with the Federal procedure on dis- 
covery? There certainly is. The proof of it is that it has 
been thought necessary to hold this meeting and that we have 
come together to discuss it. What is wrong with the pro- 
cedure? My answer is:—The failure of the rules to distin- 
guish on the one hand between discovery, i.e. the ascertain- 
ment of facts necessary to enable the parties to define the 
issues and prepare for trial and on the other hand the presen- 
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tation of evidence to support the issues. In other words, 
ascertainment of facts preparatory to trial and proof of the 
facts at trial. What is the result? The preliminary pro- 
ceedings have grown until the whistle is bigger than the 
boiler. 

The rules as to discovery, i.e., interrogatories, requests for 
admissions and depositions, seem to have been drawn on the 
theory that by filing his complaint, the plaintiff has made a 
case and is thereafter entitled to roam at will through the 
books, documents and records of defendant, and in addition 
to compel him to prepare statements and computations and 
furnish figures no matter how great the difficulty and the 
expense involved. A mongrel procedure has resulted which 
has many of the characteristics and objections of trial by 
deposition which was discarded forty years ago. I fear that 
in our interest in reconstructing the grist mill we have over- 
looked the quality of the meal it produces. 

The object of a trial is to present all the facts to the Court 
in the simplest, quickest, most complete form at the least ex- 
pense to the litigant and in the way which will enable the 
judge or jury to do justice most certainly and most expedi- 
tiously. 

Up to 1912, equity and non-jury cases were tried wholly by 
deposition. The depositions were taken in the lawyer’s of- 
fices, at the convenience of the lawyers and witnesses. The 
witnesses were examined and cross-examined. Pages and 
pages were filled with objections and argument over objec- 
tions, and the objections were subsequently ignored by the 
Court. The right of cross-examination was horribly abused. 
There was no one to curb the lawyer and protect the witness. 
I remember at least one occasion on which the witness was so 
incensed at the lawyer’s questions and behavior that blows 
resulted. I was not the lawyer. 

After the depositions were taken the whole mass—objec- 
tions, arguments and all—was printed, briefs were prepared 
and printed, and the case was argued and finally decided with- 
out the Court ever having seen a witness. Always, the veil of 
the printed word hung between the Judge and the witness. 

Have you ever seen the District Court record of any equity 
case tried before 1912? I have in my office the printed volumes 
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of a number of such cases in many of which I took part. The 
other day I picked up an old record and found that testimony 
by deposition was taken on forty-four days between January 
19, 1898 and April 28, 1900, a period of two years and three 
months. I shudder when I recollect the total injustice of the 
procedure. The expense was enormous and delays terrific. 


The upheaval which resulted in the equity rules of 1912— 
which I always think of as the “new equity rules”’—wiped 
out all that. They provided that “In all trials the testimony 
of witnesses shall be taken orally in open Court... .” except, of 
course, that of infirm persons and those living at a distance 
from the place of trial. They even prohibited references to 
a master except under special circumstances. 

Trial in open Court was a startling novelty to most equity 
lawyers and at first the rule was evaded by stipulations to take 
testimony by deposition but this was soon stepped on by the 
Courts, particularly by the Southern District of New York 
and we settled down to twenty-five years of open Court trials, 
in which delays were reduced to a minimum, wasteful expense 
was eliminated, and, most important, the Judges heard and 
saw the witnesses. The importance of hearing and seeing the 
witnesses can hardly be over-emphasized. 


“A deposition cannot give the look or manner of the 
witness: his hesitations, his doubts, his variations of lan- 
guage, his confidences or precipitancy, his calmness or 
consideration. It is the dead body of the evidence without 
its spirit. A witness may convince all who hear him 
testify that he is disingenuous and untruthful and yet his 
testimony, when read, may convey a most favorable im- 
pression.” So said Judge A. C. Coxe. 

A personal incident illustrates the importance of seeing and 
hearing the witnesses and particularly the parties themselves. 
Shortly after I began practice there was a murder in the town 
where I lived and it became a cause celebre, subsequently being 
retold by Lester Pearson as one of the five famous murders 
in his Selected Murders. The defense attempted to prove an 
alibi by witnesses who had seen the defendant along the route 
taken by the murderer. The testimony was printed verbatim 
in the papers and I read every word. It seemed absolutely 
convincing; but it happened that I knew some of the witnesses 
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personally and others by their local reputation and knew that 
they were wholly untrustworthy. Luckily the witnesses faced 
the judge and the jury and their plausible story was not be- 
lieved. Later the Governor of Massachusetts walked over 
the route to see whether the murderer could have made the 
trip in the time allowed him by the State’s attorneys, and 
found that he could. That case, and a case, which I tried 
before Judge Learned Hand and in which the defendant’s 
evasive manner proved him to be totally unreliable, taught 
me how necessary it is to see and hear the witnesses, to observe 
the expression of their faces and as Judge Coxe said “to note 
their hesitations.’”’ It always impressive to see how fast 
an experienced Judge comes to a conclusion as to the reliability 
of a witness. 

In my opinion trial in open Court under the Equity Rules 
of 1912 was extremely successful. The facts were presented in 
pretty orderly fashion, the judge acquired knowledge as he 
went along, he could tell which witness he could rely on and 
which he could not, he could fill in the chinks in his knowledge 
by asking a timely question, and, if he felt like it, could decide 
the case from the bench. Judge Tuttle of Detroit always 
did, often asking counsel as he dictated his opinion if some 
statement of fact was correct. 

So much for these two old procedures, viz., trial by deposi- 
tion and trial in open court. Now the picture has changed 
again and we have this mongrel procedure which is neither 
trial by deposition nor trial in open Court. The present 
tendency is for each party to attempt to prove the major part 
of its case by written interrogatories, demands for admissions, 
and by taking the depositions of the opposing parties or their 
officers, under the authority of Rule 26 (d) 2;—in other words 
by the written, not the spoken word. Often the most impor- 
tant witnesses are not seen or heard by the Court. What 
happens in a patent case is typical of civil cases in general. 
The complaint is filed. It states the cause of action only in 
the most general terms. The defendant asks for a more 
definite statement of the claims to be relied upon and of the 
thing or acts relied upon as infringements of the patent in 
suit. Next, the answer is filed, and both parties file interroga- 
tories and requests for admissions often running to many 
pages and requiring an enormous amount of research to an- 
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swer. Next each side proceeds to examine in a lawyer’s office 
“any person” including opposing parties, officers and directors 
on any subject germane or not germane to the case. This is 
a licensed fishing expedition—a wearisome exasperating per- 
formance for reluctant witnesses and for counsel alike. There 
is constant abuse of the privilege of discovery. The result 
may be hundreds or even thousands of pages of transcript, often 
taken up with the wrangling of counsel and containing a 
minimum of information material to the issues of the case. 
These depositions are even worse than those taken under the 
original equity rules because Rule 26 (b) expressly sanctions 
examination as to wholly inadmissible matters. 

Within the last six months I have had called to my atten- 
tion several typical cases. In one the examination covered 
hundreds of pages, in another it took three weeks, in another 
the examination went on for more than a year and in another 
the result was 3000 printed pages of pretrial examination. 
What sort of justice is this? How can the little man or small 
company hope to survive litigation in a Federal Court? We 
now have about the worst and most destructive procedure de- 
vised by man to hamper the administration of justice. On 
top of trial by deposition we have piled the injustices of un- 
limited discovery. 

I have been told—Judge Clark can tell us if I am incorrect— 
that at the time the Rules of Civil Procedure were being 
formulated, the possibility of abuse of the broad privilege of 
oral examination for discovery was foreseen and considered 
but that it was thought that it was not a serious danger be- 
cause the Courts would always have control of the proceed- 
ings and could protect the litigants. This expectation has not 
been fulfilled. Hickman v. Taylor has been used to justify 
many a wide-ranging but licensed fishing expedition. The 
Courts have not exercised the control they might and should 
have—chiefly, I think because the busy Judge shows an obvi- 
ous distaste for what he considers trivial interruptions but 
also because in many Courts motions have to go on a list or 
can be heard only after considerable delay. The fact that it 
may take two weeks or even a month to get a motion heard 
is often enough to reconcile a lawyer to some pretty wide devia- 
tions from the line of proper interrogation, 
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There is also a psychological side to this situation. Trial 
by deposition is a lazy man’s choice. Depositions can be taken 
at the lawyer’s convenience, can be adjourned or a new wit- 
ness called to give the lawyer time to think. It gives a lazy 
lawyer a chance to prepare as he goes along. Trial in open 
Court means not only thorough but complete preparation in 
advance of trial. The lawyer must be ready for whatever 
may happen. 

Trial by deposition also appeals to the lazy or hesitant 
judge. He can sit at his desk in his chambers and read or 
doze over depositions; he can rely on the briefs to point out the 
weak spots and the inconsistencies; he does not have to spend 
long hours in Court listening to the evidence and sizing up the 
witnesses by their demeanor; he does not have to rule on the 
admissibility of the evidence. So for both Court and lawyer it 
has almost a narcotic appeal. 


The rules must be written with scheming and lazy people 
in view. I fear we assume too high standards both for the 
lawyers and the judges. 

The necessity for unlimited discovery is not apparent to me. 


To avoid surprise we have made it harder for the Judge to 
get at the truth. The dangers of surprise may have been over- 
estimated. Possibly, also, the fear of surprise has its ad- 
vantages. When a lawyer prepares for trial in the belief that 
he knows all the facts, he does not prepare as thoroughly as he 
would if he felt that at the trial something unexpected might 
come out. Being in fear of the unexpected he prepares more 
carefully, and this extra care results in smoother and more 
complete presentation of the evidence which benefits Court 
and client alike. 

Also I question whether the new rules have really saved the 
Judges any time. When the time required to hear, consider 
and decide the preliminary motions, the extra time for study 
of answers to interrogatories and requests for admissions 
scattered through masses of paper, and the sifting of the 
wheat from the chaff of the depositions is taken into consider- 
ation, it may be that the time required of the Court to decide a 
given case has not really been shortened. 

Under the new rules the Judges often fail to see and hear the 
key witnesses, They lose personal contact with the most 
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important actors in the drama, they lose continuity, and are 
obliged to listen to the play, or sometimes are tempted to sleep 
through it, without having learned what it is all about. / 
do not for a moment decry the importance of adequate discov- 
ery, but however that may be, it is certain that our Judges 
would be better prepared to decide the case if all the proofs had 
been taken in their presence. 

Our whole preliminary procedure must be simplified and 
shortened. At present too much is subordinated to discovery. 
We must keep in mind always the distinction between discov- 
ery and proof. When we allow discovery to go beyond what is 
necessary for the ascertainment of facts necessary for prepa- 
ration for trial, we begin to yield to the temptation of prov- 
ing facts by deposition. 

It is easy to point out the troubles with the present practice 
but not so easy to propose a perfect remedy. I have already 
suggested that the rules be changed to make depositions taken 
on discovery inadmissible as proof at the trial but more com- 
plete study of the whole matter makes me doubt if this goes far 
enough. I am beginning to think that we should limit dis- 
covery to written interrogatories and should permit deposi- 
tions to be taken only by order of Court for cause shown and 
further should require the Court to limit the range of the ex- 
amination. I can see no harm in requiring that a party state 
to the Court in advance the precise ground to be covered, and 
then hold him to it. 

But whatever the remedy we must not revert to trial by 
deposition. We must not give up the great gain which was 
made when we adopted the Equity Rules of 1912, and we must 
eliminate the waste, delay and injustice of the present pro- 
cedure preliminary to trial. 








Proposed Amendment to the Federal Constitution Limiting 
Federal Taxation Under Consideration By the American 
Bar Association 


At the meeting of the House of Delegates in New York the 
following proposal introduced by Hon. William Logan Martin 
of Birmingham, Alabama, with support of Thomas B. Gay 
of Richmond, Virginia, both members of the House, it was 
voted that a special committee be appointed to report on the 
matter at the mid-winter meeting of the House. This matter 
was recently discussed in Boston. * 

We understand that the legislatures of more than twenty 
states, including Massachusetts, have requested Congress to 
submit a similar amendment (Mass. Senate Journal, April 
24, House Journal, April 29, 1941). The Martin proposal is 
as follows: 

" Proposed Amendment 

That the Congress of the United States of America be and 
it hereby is requested to propose the following article as an 
amendment to the Constitution of the United States: 

“Section 1. The sixteenth article of amendment to the 

Constitution of the United States is hereby repealed. 


“Sec. 2. The Congress shall have power to lay and collect 
taxes on incomes, from whatever source derived, without 
apportionment among the several states, and without regard 
to any census or enumeration. The maximum aggregate 
rate of all taxes, duties and excises which the Congress may 
lay or collect on, with respect to, or measured by, income 
shall not exceed 25 per centum; provided, however, that 
Congress by a vote of three-fourths of each house may fix 
a rate in excess of 25 per centum, but not in excess of 40 per 
centum, for periods, either successive or otherwise, not ex- 
ceeding one year each. In the event that the United States 
shall be engaged in a war which creates a national emergency 
so grave as to necessitate such action to avoid national dis- 
aster, the Congress by a vote of three-fourths of each house 
may, while the United States is so engaged, suspend, for 
periods, either successive or otherwise, not exceeding one 
year each, such limitation with respect to income subse- 
quently accruing or received. 
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“Sec. 3. The Congress shall have no power to lay or collect 
any tax, duty or excise with respect to the devolution or 
transfer of property, or any interest therein, upon or in 
contemplation of or intended to take effect in possession or 
enjoyment at or after death, or by way of gift. 

“Sec. 4. Sections 1 and 2 shall take effect at midnight 
on the 31st day of December following the ratification of 
this article. Nothing contained in this article shall affect 
the power of the United States after said date to collect any 
tax on, with respect to, or measured by, income for any 
period ending on or prior to said 31st day of December laid 
in accordance with the terms of any law then in effect. 

“Sec. 5. Section 3 shall take effect at midnight of the day 
of ratification of this article. Nothing contained in this 
article shall affect the power of the United States after said 
date to collect any tax with respect to any devolution or 
transfer occurring prior to the taking effect of Section 3, 
laid in accordance with the terms of any law then in effect.” 
The mid-winter meeting will be held in Chicago in late 

January or in February. Comments or suggestions should be 
sent before the meeting to Secretary, Massachusetts Bar 
Association, 53 State Street, Boston 9. 

It appears in the footnote that 26 states have asked for a 
convention to consider the amendment, but that six states have 
rescinded their action. The proposal that a convention be 
called would seem unwise for the American people as the 
legal limitation of a convention to one subject would be very 
uncertain. The power to call a convention was discussed at 
length in 18 M. L. Q. No. 4,287 and in 4 M. L. Q. No. 5 and 
10 M. L. Q. No. 2,82. Why should not a state legislature change 
its mind before final action just as an individual, or a legis- 
lator, may change his mind and think more than once before 
stepping into a hole on behalf of all of us? 


The “Monitor” for October 8th reported a discussion by A. A. 
Imberman, Director of the Western Tax Council, at a joint meeting 
of the State Club and City Club of Boston as follows: 


“The proposal to submit an amendment has been requested by resolu- 
tions of 26 state legislatures, including Massachusetts, since it was 
introduced in 1939 by the Western Tax Council. 

“Under our federal Constitution if two-thirds, or 32 states petition 
Congress for a constitutional amendment, then Congress shall present 
such an amendment to the states for ratification. If approved by 75 
per cent of the states, the proposal becomes law. 
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“In addition to Massachusetts the request for the resolution has been 
approved by legislatures in Rhode Island, Maine, New Hampshire, 
Wyoming, Indiana, Mississippi, Iowa, Texas, Michigan, Arkansas, 
Delaware, Pennsylvania, Illinois, Wisconsin, Alabama, Kentucky, New 
Jersey, Nebraska, Utah, New Mexico, Louisiana, Montana, Kansas, 
Florida, and Nevada. 

“States which later voted to rescind the resolution, however, are 
Alabama, Illinois, Kentucky, Rhode Island, Texas and Wisconsin. 
Governors of Pennsylvania and Montana vetoed the legislation which 
presents the still unanswered question: “Are the resolutions listed in 
the affirmative column?” Why should they be? Ed. 





THE COMMERCIAL CODE—-WHAT AND WHY 


Senior Massachusetts Commissioner on Uniform State Laws 
By WILLARD B. LUTHER 


To most lawyers schooled in the common law the very word 
“code” is alarming. It suggests an inelasticity similar to the 
laws of the Medes and Persians which varied not. It also 
suggests a new approach and re-awakens a lawyer’s reluctance 
to contemplate change of any character. 


Notwithstanding all this, the fact remains that American 
lawyers for two generations have not only lived by codes that 
impinge upon the common law but derived great benefit from 
them. As early as 1896 a code known as “The Negotiable In- 
struments Law” was promulgated and it was soon adopted 
by all states, territories and the District of Columbia. In the 
early 1900s similar codes covering warehouse receipts, stock 
transfers, sales, bills of lading and trust receipts also appeared 
and were widely adopted, the two first by all states. All of 
them have for years been law in Massachusetts. No lawyer 
now fears these codes or even thinks of them as such. 


Time marches on and these highly useful acts, like every- 
thing else, began to need modernization. Business practices 
changed. Individual states made individual changes in what 
had previously been uniform enactments. The courts in dif- 
ferent states, believe it or not, sometimes interpreted precisely 
the same section differently. 

The codes mentioned were all prepared by the Conference 
of Commissioners on Uniform State Laws, a body created by 
the American Bar Association in 1892 as a step toward secur- 
ing laws applicable to interstate transactions which would be 
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the same in all the states. Eventually all states and territories 
had Commissioners, and the Conference has met every year 
since its organization. 

In 1940 the Conference reached the conclusion that its Com- 
mercial Acts not only needed revision and modernization but 
also could be vastly improved if they were coordinated in a 
single code with uniformity of terms and approach. Pre- 
liminary studies were made and in 1942 active work began. 
At about that time the American Law Institute, which had 
just finished its monumental “Restatement of the Law”, 
joined forces with the Conference of Commissioners and since 
then the work has been a joint enterprise. It may serve to 
emphasize the care with which it has been done and the im- 
portance which others have attributed to it to state that more 
than $350,000 has been expended upon the project. Of this 
the major part was generously contributed by the Falk Foun- 
dation of Pittsburgh and over $100,000 additional by private 
subscriptions from banks, business houses and law firms 
throughout the country. 

bd ok * * * 

The development of any enterprise of such magnitude must 
be carefully thought out and equally carefully carried through. 
The first step was to secure a Chief Reporter for the entire 
project, and Professor Karl N. Llewellyn of the Columbia 
Law School was chosen. He is an international authority on 
commercial law and also was a Commissioner from the State 
of New York. An Associate Reporter was later chosen in 
Miss Soia Mentschikoff, a practicing lawyer and partner in 
a well-known New York firm, who later became the first 
woman professor in the Harvard Law School. To show the 
harmony which pervaded the enterprise, she also became Mrs. 
Karl N. Llewellyn. 

The next step was to divide the field and in each segment to 
have a reporter thoroughly schooled in the subject to be cov- 
ered. This was invariably a law professor of recognized emi- 
nence. Upon him fell the burden of gathering material both 
legal and factual, conferring with interested industries and 
preparing drafts. To assist him there was a committee of 
around half a dozen members usually chosen so as to include a 
judge, a practicing lawyer and another law professor. When 
drafts were ready for criticism such committees would meet 
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with the Chief Reporter and Associate Reporter and thor- 
oughly discuss not only every thought contained in the draft 
but every word, and indeed every comma, used to express the 
thought. Such meetings would last for three or four days 
and the committee would then adjourn to be called together 
again to consider a new draft perhaps six months later. The 
sales article, which was the first to be completed, took slightly 
over five years of such intensive work. 

When an act neared its semi-final form an effort was made 
to have it criticized by those who would use it. This meant 
submission to groups such as the American Bankers Associa- 
tion, Association of Warehousemen, the Merchants Associa- 
tion, committees of Bar Associations and similar bodies. Both 
the Massachusetts and Boston Bar Associations have for the 
last eighteen months had active committees considering the 
Code. From such groups many valuable suggestions have been 
received and incorporated. 

* + X * % 

In its present form the Code will be comprised of the fol- 

lowing articles: 


General Provisions 
This is a compilation of matter applicable to all other 
articles and includes general policies, definitions and 
fundamental concepts. For example, Section 1-103 
provides that unless displaced by some particular pro- 
vision of the act the principles of law and equity will 
supplement it. 

Sales 
This is a modernization of the Uniform Sales Act 
promulgated in 1906. It has made two fundamental 
changes in approach. The present act makes many 
rights and duties turn on when title passes. The new 
article rests these on the intent of the parties. The 
present act also makes little differentiation between 
rules applicable to merchants as contrasted with the 
individual buyer or seller. The present article empha- 
sizes the obligations of merchants. 


Commercial Paper 
This is a modernization of the present Negotiable In- 
struments Law. It eliminates some outgrown concepts, 
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such as acceptance and payment for honor, and re- 
moves into a separate article the provisions relating 
to securities. 


Bank Collections 


Since the enactment of the Negotiable Instruments 
Law the volume and scope of check transactions has 
increased enormously. As this field affects primarily 
banks and their customers it has been placed in a 
separate article. In its drafting immense aid was 
given by the various counsel for the Federal Reserve 
System. 


Letters of Credit 


This article covers a new field but one which is highly 
important in view of the great increase in international 
trade since World War I. 


Investment Securities 


This not only covers the parts removed from the pres- 
ent Negotiable Instruments Law but treats the subject 
as a whole. 


Bulk Transfers 


This unifies the present “Bulk Sales Laws” which exist 
in nearly every state. 


Warehouse Receipts, Bills of Lading and Other Docu- 
ments of Title 
This brings into one Article with a common approach 
the warehouse receipts, bills of lading and trust re- 
ceipts. acts previously adopted. It also contains mod- 
ernizations and eliminates inconsistencies that previ- 
ously existed. 


Secured Transactions 


This is a new but highly important article made neces- 
sary by the enormous increase in all types of chattel 
security such as the pledge or assignment of chattels, 
the chattel mortgage, factors’ lien, conditional sales 
and similar matters. 
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The Commercial Code was presented for approval to a joint 
meeting of the Conference of Commissioners and the Ameri- 
can Law Institute in New York on September 15, 1951 and 
was so approved and recommended for adoption by the various 
states and territories. The following week it was also ap- 
proved by the House of Delegates of the American Bar Asso- 
ciation. The joint Editorial Board of the Conference and 
Institute was continued, however, to consider and act upon 
any drafting problems which might arise during its consid- 
eration by the various State Legislatures. 

With such approval the work in one sense was completed, 
but in a more important sense it is just begun. The Com- 
mercial Code is not an intellectual exercise indulged in for 
the gratification of the bodies sponsoring it and the many 
facets of business life which these bodies represent. It is a 
work undertaken in the belief that it deserves enactment by 
every state and by the federal Congress, and that if so en- 
acted it will for years to come improve the jurisprudence of 
the country. Moreover if it measures up to the hopes enter- 
tained for it, it will be of tremendous value to the active busi- 
ness man in that it will enable him to solve many problems 
without recourse to a lawyer. Perhaps this statement is the 
best accolade to an unselfish profession! 





SELF-EMPLOYMENT UNDER SOCIAL SECURITY 
FOR CLIENTS AND PROPOSALS FOR 
EXTENSIONS TO LAWYERS 


By JULIA T. SULLIVAN of the Boston Bar 


Introductory Note 
Senator Lodge has written to many lawyers in Massachu- 
setts asking their views as to proposals for extension of Social 
Security to cover lawyers and others now excluded. There are 
vigorous differences of opinion. 


The “Bar Bulletin” for September 1951 carried an article 
by Miss Sullivan explaining much of the amendment of 1950. 
In the following article she explains what the self-employed 
get and what lawyers and others will get if the law is extended 
to them. ED. 
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WHAT THE SELF-EMPLOYED GET 

The present 114% employee deduction in wages up to $3600 
a year is matched by the employer, for a total contribution 
of 3%. The self-employed will report their net income of 
$400 or more up to $3600 earned in 1951 before March 15, 
1952. The self-employed is in the position of both employer 
and employee and must report and remit the entire contri- 
bution on his insurance. The present rate is 214%. 

Just as the amount of your tax contribution is related to 
your earnings, so are the benefits payable under the Social 
Security Act related to the average monthly wage. The 
monthly retirement benefits under the new amendments range 
from a minimum of $20 to a top of $80. For example, an 
average monthly wage of $100 would pay $50 a month—if 
the average is $200, the benefit would be $65. The maximum 
of $80 is payable when the average monthly wage is $300. 
Maximum family benefits can be $150 a month. 

An insured status is acquired by working in covered em- 
ployment for the period outlined in the law. It is determined 
by the date of birth or date of death of each worker. The 
following table shows the different kinds of payments and in 
what way the person must be insured for each: 


Retirement Payments 
MONTHLY PAYMENTS TO IF HE IS 


Retired worker Fully insured 
AND monthly payments to 
Wife 65 or over Fully insured 
Wife, regardless of age, if 
caring for child Fully insured 
Child under 18 Fully insured 
Dependent husband Both fully and currently 
insured. 


Survivor's Payments 
LUMP-SUM PAYMENT to IF AT DEATH, the worker 
worker’s widow or widower was 
or to the person who paid 
burial expenses (may be 
made even though monthly 
benefits are also paid im- Either fully or currently in- 
mediately ) sured 








30 MASSACHUSETTS LAW QUARTERLY 


MONTHLY PAYMENTS to 
worker’s widow 65 or over Fully insured 
Widow or dependent di- 
vorced wife (regardless of Either fully or currently in- 


age) if caring for child sured 

Child under 18 Either fully or currently in- 
sured 

Dependent widower 65 or’ Both fully or currently in- 

over sured 


Dependent parent 65 or over Fully insured. 


Payments to members of a worker’s family are made only 
if they are considered dependent upon him. In some cases 
this means if the worker actually contributed to their support 
or lived with them. In addition, the payments to the parent 
of an insured person are made only where no widow, widower, 
or child could qualify for payments. 

Federal old-age and survivors insurance is not charity and 
is payable on insured records whether or not property is owned 
or there is other income. Monthly benefits, however, are sus- 
pended after application is filed for any month in which there 
is earned income from employment covered by the Social Se- 
curity Act amounting to $50 or more. There is no limitation 
on earnings after age 75 is reached. 

In probate matters involving family dependencies and estate 
planning, the lawyer should be cognizant of Social Security 
benefits which may be payable to his client and/or his depen- 
dent survivors. An informational pamphlet on the 1950 
amendments to the Social Security Act can be obtained by 
writing or visiting the nearest social security field office, which 
may be found in telephone directory under U. S. government 
listings. 





Y rer a SS 





MORE NEW STATUTES 
(With Notes) 


AN ACT RELATIVE TO THE RIGHTS OF CREDITORS AND ADMINISTRATORS 
IN DEALING WITH THE REAL ESTATE OF DECEASED PERSONS IN CER- 
TAIN CASES. CHAPTER 684. 


SECTION 1. Section 4 of chapter 193 of the General Laws, as 
amended by section 1 of chapter 163 of the acts of 1951, is hereby 
further amended by adding at the end the following :—provided 
that if more than twenty years shall have elapsed between the date of 
death of the decedent and the filing after January first, nineteen 
hundred and fifty-two of a petition for administration on his estate, 
the rights of creditors of the decedent and the administrator under 
license of court or otherwise to deal with real estate of the decedent 
shall be subject to any rights acquired by conveyance, mortgage or 
other instrument in writing from or through any heir-at-law of 
the decedent recorded before the filing of said petition, and to any 
rights established by a court of competent jurisdiction in a proceed- 
ing filed before the filing of said petition for administration. 

SECTION 2. This act shall take effect on January first, nineteen 
hundred and fifty-two. 

Approved September 18, 1951. 


Note 


In a letter printed in the May “Quarterly” (p. 41) Mr. Milton A. 
Westgate of Fall River severely criticized Chapter 163 and urged its 
repeal because it had caused uncertainty in titles in Bristol County. 
At the Plymouth Institute on June 8 at a largely attended session 
the act was discussed and Judge Fenton of the Land Court asked if 
any one could explain its effect on conveyancing. Nobody could. As 
many titles passed during the last fifty years appeared to be clouded 
by it and there appeared to be no chance of repeal, an amendment 
was drafted at a meeting of the Executive Committee of the Massa- 
chusetts Conveyancers Association attended by the undersigned. A 
petition for this amendment by Charles W. Blood, President of the 
Conveyancers Association and the undersigned was introduced by 
Representatives Richter and McEvoy (the latter the principal peti- 
tioner for chapter 163). With their assistance and that of President 
Sears, the Committee on Rules was persuaded to admit the petition 
and Chapter 684 was enacted. We hope that it cures most, if not 
all, of the difficulties caused by Chapter 163. Any further com- 
ments or suggestions about it will be welcomed. 

F. W. G. 
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[CHAPTER 325] 


AN ACT PROVIDING FOR THE TRANSFER OF ACTIONS BROUGHT IN 
DISTRICT COURTS IN THE WRONG DISTRICT. 


Note 
This act follows the recommendation of the Judicial Council in its 
26th report (reprinted 35 Mass. Law Quart. No. 4, December 1950 
pp. 11-12). The sentence as to “attorney’s fees” was inserted by the 
legislature. 
Approved May 19, 1951. 


[CHAPTER 403] 


AN ACT TO CLARIFY THE LAW RELATING TO THE COMMENCEMENT OF 
ACTIONS ARISING OUT OF TORT AND CONTRACT. 


Chapter 231 of the General Laws is hereby amended by inserting 
after section 1, as appearing in the Tercentenary Edition, the fol- 
lowing section:—Section 1A. Causes of action may be commenced 
and joined in a single writ when they arise out of the same matter. 

Approved June 14, 1951. 


Note 
This act has puzzled some lawyers, first, as to why it was needed in 
view of Clause 6 of Section 7 as amended by St. 1939 chapter 67 
which was thought to cover the point, and, second, why it was inserted 
as Section 1A, instead of an amendment of the 1939 act where it 
would seem to belong. Section 7, clause 6, as amended in 1939 pro- 
vides 


“Joinder of Causes of Action” 

“Sixth, causes of action in contract and in tort shall not be joined, 
except when they arise out of the same matter, and in such case 
they shall be stated in separate courts and be heard and determined 
together and the plaintiff shall not be required to elect between them.” 

The reported reason for the passage of chapter 403 above quoted 
is that one active office constantly demurred to declarations under 
Clause 6 in spite of its common use. Whether such a demurrer was 
ever sustained and on what ground we do not know. We may be 
stupid, but we are uncertain whether chapter 403 clarifies, or con- 
fuses, practice. We shall be glad to be informed by anyone who 
cares to take the trouble. 

Ed. 


[CHAPTER 667] 

Section 3A of chapter 59 is amended by providing that lessees of 
land, owned by or held in trust for the Commonwealth must pay 
taxes. 

Approved September 10, 1951. 
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[CHAPTER 698] 
REPEALING MARGINAL’ DISCHARGE OF MORTGAGE. 


“Whereas, The deferred operation of this act would tend to de- 
feat its purpose, which is to make its provisions effective forthwith, 
therefore it is hereby declared to be an emergency law, necessary 
for the immediate preservation of the public convenience. 

Section 54 of chapter 183 of the General Laws, as appearing in the 
Tercentenary Edition, is hereby amended by striking out the first 
and second sentences and inserting in place thereof the following :— 
One of two or more joint holders of a mortgage may discharge it by 
a deed of release duly acknowledged and recorded. 


Approved September 27, 1951. 


This act repeals the provision in the first sentence of Section 54 
providing for discharge of mortgages on the margin of the record. 
While it seems opposed to the policy of reducing the volume of 
recorded paper begun in 1912 by the Short Form of Deeds Act, 
we understand that it was passed because the marginal discharge 
interfered with the microfilming of records under St. 1949, C. 395, 
S. 1, as amended by St. 1950, C. 182, and that the number of mar- 
ginal discharges is relatively small. 


The bill was amended in the House by inserting the words, “in- 
cluding tenants by the entirety”. This amendment was obviously 
intended to change the law as stated in Pineo v. White 320 Mass. 487. 
The amendment was struck out by the Senate, so Pineo v. White 
which caused trouble for conveyancers by upsetting what they had 
assumed to be the rule under Section 54, is still law. Prior to that 
case it was, we think, generally understood that if the mortgage 
note was surrendered one tenant by the entirety which, as the court 
said, “may in a sense be said to be joint holders” could discharge the 
mortgage. The Judicial Council, however, to whom a bill was re- 
ferred in 1950, reported against changing the rule in Pineo v. White. 
(See 26th report, 35 M. L. Q, No. 4, December, 1950 pp. 30-31). 


[CHAPTER 148] 


AN ACT AUTHORIZING THE WAIVER OF CERTAIN REQUIREMENTS OF 
LAW PERTAINING TO WRITTEN CONSENTS TO PETITIONS FOR THE 
ADOPTION OF CHILDREN 


A judge of probate may, for good cause shown, waive the require- 
ment set forth in section two of chapter two hundred and ten of the 
General Laws, as amended by section one of chapter seven hundred 
and thirty-seven of the acts of nineteen hundred and fifty, that the 
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written consent to a petition for the adoption of a child shall be 
dated, and, if relating to a child under one year of age, attested be- 
fore a notary public or justice of the peace, where such written con- 
sent was obtained without being so dated and attested prior to the 
effective date of said chapter seven hundred and thirty-seven; pro- 
vided, however, that such assent conformed to the then existing law 
and was obtained after the birth of the child. 

Approved March 15, 1951. 


[CHAPTER 173] 


AN ACT RELATIVE TO THE SEGREGATION AND INSPECTION OF PAPERS 
CONCERNING ADOPTION IN THE PROBATE COURTS. 


Approved March 26, 1951. 


AS TO RULES AND REGULATIONS OF STATE DEPART- 
MENTS, COMMISSIONS, BOARDS, AND OFFICIALS 
[CHAPTER 556] 

AN ACT TO REGULATE THE FILING OF RULES AND REGULATIONS BY 
STATE DEPARTMENTS AND CERTAIN OTHER STATE AGENCIES. 


Approved July 25, 1951. 


[ CHAPTER 576] 
AN ACT PROVIDING FOR A NOTICE AND PUBLIC HEARING PRIOR TO THE 
ISSUANCE BY STATE DEPARTMENTS, COMMISSIONS, BOARDS OR OF- 


FICIALS OF RULES OR REGULATIONS TO BE OBSERVED OR PERFORMED 
UNDER PENALTY FOR THE VIOLATION THEREOF. 


Approved August 1, 1951. 


[| CHAPTER 657 | 


AN ACT PROVIDING FOR THE ENFORCEMENT OF THE SUPPORT 
OF DEPENDENTS. 


SECTION 1. The General Laws are hereby amended by inserting 
after chapter 273 the following chapter :— 


CHAPTER 273A. 
ENFORCEMENT OF THE DUTY TO SUPPORT DEPENDENTS 


Section 1. In this chapter unless otherwise expressly provided 
or the context otherwise requires, the following words and phrases 
shall have the following meanings :— 

“Court”, the probate court of this commonwealth and, when the 
context requires, the court of any other state as defined in a re- 
ciprocal law substantially similar to this chapter. 





We 
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“Duty of support”, any duty of support imposed by law, or by 
any court order, decree or judgment, whether interlocutory or final, 
whether incident to a proceeding for divorce, legal separation, sepa- 
rate support, or otherwise. 

“Initiating state”, a state in which a proceeding pursuant to the 
provisions of this chapter or a reciprocal law substantially similar 
to this chapter is commenced. 

“Obligee”’, any person to whom a duty of support is owed. 

“Obligor’, any person owing a duty of support. 

“Responding state”, a state in which a proceeding pursuant to 
the proceeding in the initiating state is or may be commenced. 

Section 2. The remedies provided in this chapter are in addition 
to and not in substitution for any other remedy. 

Section 3. The duty of support imposed by the laws of the com- 
monwealth or by the laws of the state where the obligee was present 
when the failure to support commenced as providing in section four, 
and the laws relative to the enforcement thereof, bind the obligor 
regardless of the presence or residence of the obligee. 

Section 4. Duties of support enforceable under this chapter are 
those imposed under the laws of any state in which the alleged obli- 
gor was present during the period for which support is sought or 
in which the obligee was present when the failure to support com- 
menced. 

Section 5. Whenever any state or a political division thereof has 
furnished support to an obligee it shall have the same right to com- 
mence proceedings under this chapter as the obligee to whom the 
support was furnished, so that it may secure reimbursement for 
expenditures so made. 


Section 6. The duty of support shall be enforceable by petition 
filed in the probate court, irrespective of the relationship between 
the obligor and the obligee. Any proceeding hereunder shall be 
commenced in the probate court of the county of which the obligee 
is an inhabitant or a resident. 

Section 7. The petition shall be verified and state the name and, 
so far as known to the petitioner, the address and circumstances of 
the respondent, and the dependents for whom the duty of support 
is sought to be enforced, and all other pertinent information. 


Section 8. If the judge of the probate court finds that the petition 
sets forth facts from which it may be determined that the respon- 
dent owes a duty of support, and that a court of a responding state 
may obtain jurisdiction of the respondent or his property, he shall 
so certify, and shall cause certified copies of the petition, the certi- 
ficate and an authenticated copy of this act to be transmitted to 
the court of the responding state. 

Section 9. When the probate court receives from the court of an 
initiating state certified copies of the pleading similar to a petition 
under section six, by whatever name known, the certificate, and an 
authenticated copy of the law of said state authorizing such pro- 
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ceedings, it shall take such action as is necessary in accordance 
with the laws to obtain jurisdiction of the respondent, shall docket 
the cause, notify the district attorney of the district in which the 
respondent is living or found, and mark the matter for a hearing. 

Section 10. If the court of a responding state finds a duty of 
support, it may order the respondent to furnish support or reim- 
bursement therefor, and subject the property of the respondent to 
such order. 

Section 11. The probate court shall cause to be transmitted to the 
court of an initiating state a copy of all orders for support or for 
reimbursement therefor. 

Section 12. In addition to the foregoing powers, the probate 
court, when the commonwealth is a responding state, may subject the 
respondent to such terms and conditions as it deem proper to assure 
compliance with its orders and in particular 

(a) to require the respondent to make payments at specified in- 
tervals to the register of probate; 

(b) to punish a respondent who shall violate any order of the court 
to the same extent as is provided by law for contempt in any other 
suit proceeding. 

Section 13. When, in proceedings under this chapter, the common- 
wealth is acting as a responding state, and the register of probate 
shall receive payment from a respondent, pursuant to an order of 
the probate court or otherwise, he shall forthwith transmit the same 
to the court of the initiating state, and upon request of said court 
shall furnish a certified statement of all payments made by the re- 
spondent. 


Section 14. The register of probate shall, in proceedings in which 
the commonwealth is an initiating state, receive and disburse forth- 
with all payments made by the respondent or transmitted by the 
court of the responding state. 


Section 15. If any part, section or subdivision of this chapter 
or the application thereof to any particular person, persons or con- 
ditions is held invalid, unconstitutional or inoperative, the remainder 
hereof, or the application of any such part, section or subdivision to 
other persons and conditions, shall not be affected thereby. 

Section 16. This chapter may be cited as the Uniform Enforce- 
ment of Support Act, and shall be so construed and interpreted as 
to accomplish its general purpose to make uniform the laws of states 
enacting like law. 

Section 17. This chapter shall be interpreted to require the peti- 
tioner to pay in the first instance the cost of bringing the respondent 
before the court by paying the entry fee on the petition, or other 
pleading, by which the probate court of this commonwealth, as a 
responding state, takes action to bring the respondent before the 
court, and shall further pay whatever sum may be deemed necessary 
by the judge of the probate court to cover the expense of service 
of the citation upon the respondent. The court may, after hearing, 
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order the respondent to reimburse the petitioner for the costs so 
incurred. If the petitioner is without counsel in this commonwealth, 
the court may, on its own motion, appoint local counsel to represent 
the petitioner and may fix the fee of such counsel and cause the 
same to be included in the taxation of costs. 

SECTION 2. Section 6 of chapter 215 of the General Laws, as most 
recently amended by section 3 of chapter 485 of the acts of 1950, 
is hereby further amended by inserting before the last sentence the 
following sentence :— Probate courts shall also have jurisdiction of 
civil proceedings under chapter two hundred and seventy-three A. 

SECTION 3. Section 20 of chapter 233 of the General Laws, as 
appearing in the Tercentenary Edition, is hereby amended by strik- 
ing out the second paragraph and inserting in place thereof the fol- 
lowing paragraph :— 

First, except in a proceeding under chapter two hundred and 
seventy-three A and in a prosecution begun under sections one to 
ten, inclusive, of chapter two hundred and seventy-three, neither 
husband nor wife shall testify as to private conversations with the 
other. 

SECTION 4. Section 40 of chapter 262 of the General Laws, as 
amended by section 1 of chapter 324 of the acts of 1934, is hereby 
further amended by inserting after the second paragraph the fol- 
lowing paragraph :— 

For the entry of a petition under chapter two hundred and seventy- 
three A, four dollars. 

Approved September 5, 1951. 


Extract from Commissioners’ Prefatory Note 


(From 1950 Handbook of the National Conference of Commis- 
sioners on Uniform State Laws, pp. 171-2.) 

The Uniform Reciprocal Enforcement of Support Act was ap- 
proved by the National Conference of Commissioners on Uniform 
State Laws and by the American Bar Association in their annual 
conferences at Washington, D. C. in September 1950. 

Commissioners studied the subject of non-support as early as 
1909 and in 1910 approved the Uniform Desertion and Non-Support 
Act. This act, adopted in 24 jurisdictions, made it a punishable of- 
fense for a husband to desert or willfully neglect or refuse to provide 
for the support and maintenance of his wife in destitute or necessi- 
tous circumstances or for a parent to fail in the same duty to his 
child under sixteen years of age. The defects of the 1910 act were 
that it sought to improve the enforcement of the duties of support 
through the criminal law only and it made no reference to enforce- 
ment as against husbands and fathers who fled from the state. 

With the increasing mobility of the American population the 
problem of interstate enforcement of duties of support became 
acute. A deserting husband was beyond the reach of process in 
the state where he had abandoned his family and the family had 
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no means to follow him. Welfare departments saddled with the 
burden of supporting destitute families were often prevented from 
enforcing the duty of support in the state where the husband 
could be found by decisions holding that the duty existed only 
as to obligees within the state. 

The avenue of criminal enforcement was not more fruitful. 
Charges could be preferred against the fleeing husband but he 
had to be returned for trial to the state where the offense was 
committed. Extradition was both expensive and narrowly tech- 
nical, and it was often impossible to prove that he had “fled from 
justice” for frequently he supported his family until he left the 
state and only left in order to get a job. Even if he were brought 
back and successfully prosecuted the result was disappointing. 
The proceedings rendered reconciliation with the family improb- 
able, took him away from his job in the state to which he had fled, 
and by branding him a convicted criminal lessened the probabilities 
of gainful employment in the home state. 

In June 1949 the Social Security Administration announced that 
the total bill for aid to dependents where the father was absent and 
not supporting was approximately $205,000,000 a year for the nation 
and the states. 

The National Conference of Commissioners on Uniform State 
Laws began studying the subject again in 1944. Successive tenta- 
tive drafts of acts were presented to the Conference in 1946, 1948, 
1949 and 1950. 

The 1950 act, attempts to improve and extend by reciprocal legisla- 
tion the enforcement of duties of support through both the criminal 
and the civil law. Its provisions are in addition to remedies now 
existing for the enforcement of duties of support within the state. 
Each state will enforce its own laws as before so long as the husband 
remains in the state, and the new act is meant to improve enforce- 
ment where the parties are in different states. 
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MORE ABOUT PLANNING BOARDS AND ZONING 
RESOLVES [CHAPTER 55] 


RESOLVE PROVIDING FOR AN INVESTIGATION AND STUDY BY A SPECIAL 
COMMISSION RELATIVE TO THE ZONING AND MUNICIPAL PLANNING 
LAWS OF THE COMMONWEALTH AND THE ORGANIZATION AND POWERS 
OF THE CITY PLANNING BOARD OF THE CITY OF BOSTON. 

Resolved, That an unpaid special commission, to consist of three 


members of the senate to be designated by the president thereof, five 
members of the house of representatives to be designated by the 
speaker thereof, and three persons to be appointed by the governor, 
is hereby established for the purpose of making an investigation and 
study of the subject matter of current house document numbered 
853, relative to clarifying the law relating to subdivision control in 
municipal planning; of current house document numbered 854, rela- 
tive to authorizing the preservation of the integrity of official maps 
in municipal planning; of current house document numbered 855, 
relative to amending the zoning enabling law; of current house docu- 
ment numbered 1370, relative to requiring certain types of new 
building in the city of Boston to have off-street loading berths; 
of current house document numbered 1377, relative to clarifying 
further the law relative to municipal planning; of current house 
document numbered 1381, relative to making certain amendments 
in the zoning law of the city of Boston; of current house document 
numbered 1384, relative to multiple residence districts in the city of 
Boston; and of current house document numbered 1728, relative 
to the organization, powers and duties of the city planning board 
and to subdivision control in the city of Boston. Said commission 
shall be provided with quarters in the state house or elsewhere, 
may hold hearings, may require by summons the attendance and 
testimony of witnesses and the production of books and papers, 
may travel within and without the commonwealth, and may expend 
for legal, clerical and other assistance and for expenses such sum 
as may be appropriated therefor. Said commission shall report 
to the general court the results of its investigation and study, and 
its recommendations, if any, together with drafts of legislation 
necessary to carry its recommendations into effect, by filing the same 
with the clerk of the house of representatives on or before the first 
Wednesday of December in the current year. 
Approved August 1, 1951. 


Note 
As the commission has not yet been appointed, a report on these 
matters, which call for study, seems unlikely by the first Wednesday 
in December. Any suggestions sent to the Editor, at headquarters 
(53 State St., Boston), will be submitted to the commission when ap- 


pointed. Please send two copies. Meanwhile we add the following 
discussion. Ed. 








A COMMENT ON THE ARTICLE OF MR. NICHOLS 
By GEOFFREY BOLTON, Shirley, Mass. 

Mr. Philip Nichols, in his reply to John A. McCarthy, in the 
July “Quarterly”, states that it was not thought reasonable 
that the principle of subdivision control should be nullified 
by giving immunity to every plat recorded in the last three 
hundred years when none of the ways shown on the plat had 
been built and none of the lots sold. If the denial of immunity 
had been so limited, there might not be so extensive criticism, 
but instead of such clear language and so limited a field, the 
statute uses language which introduces Supreme Court deci- 
sions by reference, and subjects to the act many more exist- 
ing plans than Mr. Nichols states. Mr. Nichols makes the 
bald statement that it is only “paper” or unconstructed ways 
that fall within the statute, but cites no wording to support 
his claim. While this does enter the picture, the great diffi- 
culty is that the law has brought in an important problem in 
many titles where the answer does not appear of record but 
depends on facts, outside the record, with the possibility of a 
later finding of facts opposite to what the conveyancer believed 
to be true when he passed the title. What would the Registries 
do if we should offer for record photographs showing the ex- 
tent of construction of the way in question? 

In fairness to Mr. Nichols, there appears to be something 
to be said for his interpretation of the act. Section 81K of 
Chapter 41 says in part, “The recording of a plan of land 
showing the division thereof into existing or proposed lots, 
sites or other divisions and ways furnishing access thereto in 
the registry of deeds ... (prior to the effective date in the 
city or town) shall not exempt such land from the application 
of said sections, except with respect to such lots, sites and 
divisions as have been sold and are held in ownership separate 
from that of the person or persons owning the remainder of 
the land so divided, and with respect to ways or parts of ways 
in which rights of way appurtenant to such lots, sites or divi- 
sions have been expressly or impliedly granted, and with re- 
spect to lots, sites and divisions fronting upon such ways or 
parts of ways.” 

If I read this provision correctly, it means that rights un- 
der plans recorded before the effective date of the act fall into 
three stages. (1) Any lots sold into separate ownership prior 
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to the effective date are free of its operation, whether or not 
a way has been laid out beyond the paper stage. (It seems to 
me that putting a mortgage on each lot does not come within 
the exception, as has been attempted, especially where they all 
run to the same mortgagee.) (2) Any way or part of a way 
over which the owner of the lot so sold has a right of way 
is thereby exempted. (3) Any lot fronting upon this way or 
part of a way is beyond the statute, even though it was still 
the property of the developer when the act took effect. If this 
is so, there will added work in checking to determine whether 
a lot has been sold prior to the effective date as to which the 
grantee had a right of way over the way in front of the lot 
being examined. If such a lot is found, it may be considered 
necessary to trace its title for a few years to see whether the 
grantee was a straw, since it is doubtful whether ownership 
in a straw is “separate” within the statute, as otherwise 
the law could be circumvented in towns not now having plan- 
ning boards by a grant of one lot to a straw giving rights 
of way expressly over all ways shown on the plan. 

Where rights of way are express, the problem has a simple 
answer, but in the usual case such rights are given by impli- 
cation. Here enters the factual difficulty. The mere grant 
of a lot on a recorded plan does not give the grantee rights 
over all the ways shown. Wellwood v. Havrah M. A. S. Ceme- 
tery Corporation, 254 Mass. 350, 354. The extent of the rights 
thus limited “‘will depend upon, and may be shown by, extrinsic 
facts, as they existed at the time of the conveyance.” Frawley 
v. Forrest, 310 Mass. 446, 451. 

In the Wellwood case and in Goldstein v. Beal, 317 Mass. 
750, reliance is placed on the language of Prentiss v. Glouces- 
ter, 236 Mass. 36, 52, 53, wherein the Court enlarges on its 
statements that the only rights granted by implication are 
those necessary to enjoyment of the land conveyed and that 
the only necessity in the ordinary case is access to a public 
highway. The Court there said, “In determining the intent, 
the entire situation at the time the deeds were given must be 
considered. For example, whether the ways in question merely 
existed on paper, or were then constructed on the ground; 
or whether then actually used as appurtenant to the granted 
premises; or whether they were remote or in close proximity.” 
(It would seem that a remote roadway, not actually used in 
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connection with the granted lot at the time of sale would not 
be subject to a right of way, even though constructed, under 
this language, and that Mr. Nichols is wrong in limiting the 
effect of the act to “paper” ways.) 

In the Wellwood and Goldstein cases the Court also considers 
the estoppel of the grantor to deny a right of way not merely 
from the lot to a public street, but along the entire distance 
as shown on the plan, and points out that in the cases which 
hold that such a right exists “it will wswally appear that the 
way referred to is in use or actually staked out on the land.” 
(Emphasis supplied.) Goldstein v. Beal, supra, p. 756. In 
the Frawley case, the Court holds that the right extends over 
the entire way as it was then actually laid out or clearly indi- 
cated and prescribed. Whether this indication and prescrip- 
tion can be by plan or must be by staking out on the ground 
is not clear. Another recent case of interest on the extent 
of a right of way is Casella v. Sneierson, 325 Mass. 85. 

The foregoing brief discussion is obviously far from ex- 
haustive, and but points out an indication of the problems 
which confront the conveyancer, not merely as to the existence 
of convenient rights of way, but of rights of way which are 
basic to the use of a lot. 

What I have said would also apply to the third claim of Mr. 
McCarthy as discussed by Mr. Nichols. If a way is free of 
the act because a right of way exists over it to a lot sold into 
separate ownership prior to the effective date, it would seem 
that the planning board would have no power to order a change 
in grade. 

I fail to see the bogy that Mr. Nichols sees in the sale of 
a parcel in the rear with a right of way to the street. He fears 
the resubdivision of the rear lot into “two rows of new houses”. 
This would be a resubdivision under the statute and under the 
form of subdivision control that most conveyancers would 
accept, so that the planning board would have all the power 
necessary when the real problem arose. The word “subdivi- 
sion” could be so defined as to cover the situation involved in 
a real development without requiring the expense and time 
involved in getting the approval of a planning board every 
time a rear lot is sold or a lot fronting on a private way is cut 
in half. 








A Warning to Purchasers of Land—A Discussion of Fanger 
vs. Leeder, 1951 A.S. 739 (99 N. E. 2nd 533) 
By Simon B. Stein, of the Boston Bar 


The opinion of the Supreme Court in the above case should 
be of interest to all lawyers who practice real estate law. The 
case is an action of contract or tort in three counts, the first 
two counts based upon a written agreement under seal for the 
sale and purchase of land and building thereon in Brookline. 
One count alleged breach of agreement and the other sound- 
ing in deceit. In the third count, recovery is sought for breach 
of the covenant against encumbrances in a quitclaim deed of 
the premises delivered to the plaintiff by the defendant. 

The agreement was a printed form of real estate agreement 
whereby the plaintiff agreed to buy and the defendant Celia 
Leeder agreed to sell the real estate in question. In the space 
for signature, both Celia Leeder and her husband Frank Leeder 
signed their names. The agreement contained the following 
pertinent provisions that: 

1. “Full possession of said premises subject to present ten- 
ants at will is to be delivered to the party of the second 
part at the time of the delivery of the deed ;” 

October 31, 1947 was set forth as the time for the delivery 
of the deed; 

The entire agreement was. subject to the plaintiff’s abil- 
ity to obtain a mortgage in the amount of Eighteen Thou- 


sand ($18,000.00) Dollars under the G. I. Bill of Rights; 
and 


bo 


oo 


4. “If the party of the first part shall be unable to give or 
make conveyance as above stipulated, any payments un- 
der this agreement shall be refunded, and all other obli- 
gations of either party hereunto shall cease, but the ac- 
ceptance of a deed and possession by the party of the 
second part, shall be deemed to be a full performance 
and discharge hereof.” 

A statutory quitclaim deed under seal signed by both Celia 
Leeder and Frank Leeder was delivered to the plaintiff. No 
mention of any encumbrance was made in the deed. Frank 
Leeder signed the deed to release his rights of curtesy in the 
premises and all the other rights therein. 
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At the time of the conveyance there was an outstanding 
lease given by H. N. Gorin individually to one Kallen, dated 
August 4, 1941, for the term of one year from September 1, 
1941. By its terms, it continued “in full force and effect there- 
after from year to year until one of the parties shall, on or 
before the first day of July in any year, give the other party 
sixty days written notice of intention to terminate this lease on 
the last day of August in any year, in which case the lease 
hereby created shall terminate in accordance with such 
notice.” 

This lease was not recorded and the plaintiff had no actual 
notice of it. No notice to terminate it had ever been given as 
required by the lease. 

At the time of the execution of said lease, the title to said 
premises was in H. N. Gorin as sole trustee under the Atlas 
Realty Trust, the beneficiaries of which trust were H. N. Gorin, 
Frank Leeder and Celia Leeder, and said H. N. Gorin, as 
trustee, had full authority to execute deeds and leases. On 
the same day, October 31, 1940, H. N. Gorin executed a deed 
as trustee purporting to convey the property to the defendant 
Celia Leeder, his sister. This conveyance was made without 
consideration. This deed to Celia Leeder was kept by H. N. 
Gorin until it was recorded on December 24, 1943. Celia 
Leeder was not present at the time the deed was drawn, nor 
does it appear that she was even aware of its existence. 

Since 1938 H. N. Gorin and Frank Leeder had been partners 
in a real estate management business, and this property was 
placed in the name of Celia Leeder solely for the convenience 
of Frank Leeder and H. N. Gorin in the conduct of their part- 
nership business, and the property was treated, operated and 
managed as partnership property. The lessee Kallen con- 
tinued to occupy her apartment under her lease after the 
conveyance to the plaintiff. 

At the trial in the Superior Court, a verdict for the defend- 
ant was directed by the Court. 

The principal contentions argued by the plaintiff before the 
Supreme Court were: 

1. That the acceptance of the deed did not in the circum- 

stances here shown constitute a merger of the terms of 
the agreement with those of the deed; 
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2. That the defendants were guilty of the actionable deceit 
because of the recital in the agreement that full posses- 
sion of the premises subject to tenants at will was to be 
delivered at the time of the delivery of the deed, when 
in fact the premises were at the time of the execution of 
the agreement and at the time of the delivery of the 
deed, subject to the lease herein referred to; 


3. That there was a breach of the covenants of the deed be- 
cause of the existence of this lease. 


The Supreme Court, in its opinion, dismissed all three con- 
tentions of the plaintiff and overruled his exceptions. Re- 
garding the first contention, the Court said that it was thor- 
oughly considered in the case of Pybus vs. Grasso, 317 Mass. 
716, a case in which a clause similar to that in the present 
agreement was construed. It was there held that the terms 
of the agreement merged in the deed and that no recovery 
could be based on breach of one of the terms in the agreement. 

In Pybus vs. Grasso, a bill in equity by the purchaser and 
grantee under deed from the seller under an agreement to 
buy the land with buildings thereon situated at 15 Ashford St., 
Methuen, Mass., the deed conveyed “lot #37” on a certain plan, 
and a survey subsequently made indicated that part of the 
building was on the adjoining lot 39, not owned by the defend- 
ant. The plaintiff sought specific performance of the agree- 
ment or in the alternative for damages. The Supreme Court 
decided that the plaintiff had no remedy based upon any 
breach of the contract by the defendant and quoted as authority 
Am. Law Inst. Restatement: Contracts, Section 413, “The ac- 
ceptance of a deed of conveyance of land from one who has 
previously contracted to sell it, discharges the contractual 
duties of the seller to the party so accepting except such as 
are embodied in the deed ... (with a further exception not 
applicable to this case for reasons hereinafter explained). 
Am. Law Inst. Restatement: Contracts, Sec. 413. This rule 
is generally held to apply even though the contract was in 
writing and contained express provisions as to the title to 
be conveyed”. (See page 717 of the opinion.) 

The decision and opinion in Pybus vs. Grasso were correct, 
supported by many cases, and substantially “‘on all fours” with 
Williams vs. Hathaway, 19 Pickering 387. 
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However, on page 719 of the opinion, the Court stated: “To 
the general rule as stated above there is an exception to the 
effect that promises in the original agreement which are 
additional or collateral to the main promise to convey the 
land and are not inconsistent with the deed as given are not 
necessarily merged in the deed, but may survive it and be en- 
forced after the deed is given. The exception is defined in 
Am. Law Inst. Restatement: Contracts, Sections 413, 240 (1).” 

A case in support of this principle was Durkin vs. Cobleigh, 
156 Mass. 108, involving an agreement for sale and conveyance 
of land, wherein the Court held that an action would lie for 
breach of an independent oral collateral agreement by the 
seller to grade and build a street and perform other obligations. 

Restatement: Contracts, Section 413, 240 (1) reads as fol- 
lows: 

“The acceptance of a deed of conveyance of land from one 
who has previously contracted to sell it, discharges the con- 
tractual duties of the seller to the party so accepting except 
such as are embodied in the deed or are within the rule stated 
in Section 240 (1b). 

Comment b. Under the rule stated in Section 240 (1b) such 
agreements as might naturally be made as collateral to the 
deed and not included in it are not superseded by it.” 

The case of Bowditch vs. E. T. Slattery Co. 263 Mass. 496 was 
an action of contract by the seller against the purchaser under 
a real estate agreement containing a provision that the buyer 
defendant should pay all broker’s commission if by any chance 
it may be necessary to pay a broker’s commission. The Su- 
preme Court rejected the defendant’s contention that all lia- 
bility under said provision ceased with the acceptance of the 
deed and possession by the defendant. The Court said, “The 
agreement to make the payment is collateral to the sale and 
is not merged in the conveyance’. The Court also said at 
page 499, “The paragraph relied upon, properly construed, 
renders all obligations of either party, except to refund pay- 
ments already made, no longer binding if the vendors fail to 
give title and make conveyance in accord with their agree- 
ment. It deprives the purchaser of any redress for defects 
in title if it accepts a deed and takes possession; but it does 
not enable the purchaser to terminate all its obligations there- 
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under by such acceptance and possession. Performance of a 
collateral agreement is not discharged or rendered complete 
thereby.” 

Applying the established exception to the general rule as 
stated in Pybus vs. Grasso, Page 719, “to the effect that 
promises in the original agreement which are additional or 
collateral to the main promise to convey the land and are not 
inconsistent with the deed as given are not necessarily merged 
in the deed but may survive it and be enforced after the deed 
is given’’, it would seem that the provision in the agreement in 
Fanger vs. Leeder, namely, “Full possession of said premises 
subject to present tenants at will is to be delivered to the party 
of the second part at the time of the delivery of the deed... .” 
clearly came within the exception. Certainly, where the ex- 
ception has been recognized in cases of oral independent col- 
lateral agreements, as in cases like Durkin vs. Cobleigh, supra., 
the exception should have been recognized in the instant case 
where the statement relating to tenants was in writing. 

As was stated in the opinion in the case of Fanger vs. Leeder, 
the clause in question is contained in all the usual printed 
forms of purchase and sale agreements, and the decision in 
this case subjects purchasers in good faith and without notice 
or knowledge of existing leases to hardship and loss without a 
remedy. True, in the instant case, as the Court pointed out 
in its opinion, the lease in question could be terminated by the 
plaintiff buyer by proper notice in a period of less than a year, 
but the same principle would apply to a lease which might 
have four, five or six years to run. Such a lease originally 
for not more than seven years need not be recorded, and under 
the circumstances of the Fanger case, the purchaser would be 
equally without remedy. The building in the case in question 
comprised a three-family house having three tenants and at 
the most three leases. Assume a case where a purchaser ac- 
quiring premises containing thirty or forty or more apart- 
ments; should such purchaser in order to protect himself be 
required to investigate and interview each tenant in the prop- 
erty before taking title? Would it not be more reasonable 
that the seller, who should know the status of his tenancies 
or any other facts regarding the property being sold, be held 
liable for breach of any agreement contained in the agreement? 
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Editorial Note 


Mr. Stein’s article should prove a helpful warning as to un- 
recorded and unknown leases as encumbrances to be checked in 
title examination. 

The decision of the court on the scope of the “Quit claim 
covenant” is sound for reasons explained in the historical note 
below which may be helpful to the court and the bar in future. 
That act was carefully drafted during three months of discus- 
sion. 

The decision as to “deceit”? seems sound as to Mrs. Leeder. 
because, as the court says (p. 742), the promise was “in 
futuro,” and not “a representation of an existing fact.” 

As to the merger of the agreement by acceptance of the 
deed, the suggestion that the decision is unsound, as to Mrs. 
Leeder, does not convince us, but the last paragraph of the 
opinion (p. 745), suggests a question not fully discussed be- 
cause not raised on the record. The court said: 

“The plaintiff further contends that in effect the grantor held 
as a “straw” for her husband Frank and Gorin, so that at least 
Frank Leeder should be liable because the lease was made by his 
partner Gorin. A short answer to this is that the defendant Frank 
Leeder in both the agreement and the deed made no promises or 
representations of any kind. In the agreement he agreed to re- 
lease his curtesy interest in the premises and in the deed he did 
so. Other than that he convenanted nothing.” 

Gorin and Leeder were partners in the real estate business. 
The property appears to have been managed by them with the 
title conveyed to a trust of which Gorin was trustee with power 
to convey and Gorin, Leeder and Mrs. Leeder were the 
beneficiaries. He deeded the property to Mrs. Leeder appar- 
ently as “a straw” without her knowledge. He executed the 
lease in 1941. The agreement was signed by Mr. and Mrs. 
Leeder on October 14, 1947; the deed was delivered on Oct. 
31st. Gorin, and perhaps Mr. Leeder, knew of the lease and 
knew that they could not get rid of it before August 1, 1948 
unless they bought it in. Gorin was not a defendant in the 
suit. As trustee he seems to have been the real grantor 
through an uninformed “straw” in whose name he had placed 
the title for convenience. 

The court states that the agreement was “a promise in fu- 
turo.” If Gorin had been sued as the principal who, for con- 
venience, had assumed the name of Mrs. Leeder for the pur- 





id 
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pose of holding title and, knowing all the facts, instructed her 
to sign the agreement for him in her name when he knew 
of the lease and its terms, might he not be liable in some form 
of proceeding on the promise “in futuro” that the title would 
be free of the lease “made by him”? 

Can an undisclosed principal escape liability simply because 
he uses an uninformed “straw” to make a misleading promise 
for him under seal to get rid of an unknown lease made by 
him? Was there evidence of the fact of intent not to per- 
form that promise if the purchaser, because of the promise, 
should be lulled into supposed security so that he would make 
no inquiry of the tenants? Does the doctrine of merger cover 
such a situation? We do not know the answer. Perhaps our 
suggestion is foolish, but is it? 

Prof. Seavey’s article in 64 Harvard Law Review (April 
1951) (cited by the court), at pp. 923-926 and cases there cited 
as to the apparently growing law, may provide some basis for 
the suggestion—compare Charboneau v. Rokiki, 273 Mass. 
524 and Lynch v. Palmer 237 Mass. 150, not on all fours, but 
suggestive of the “‘reliance element,” mentioned by Seavey at 
p. 925. Without professing any extended study we print the 
suggestion for what it is worth, if anything. 

History of the Statutory Short Form of “Quitclaim Covenant.” 

In the opinion (at p. 744) the court said: 

“General Laws (Ter. Ed.) c. 183, Sec. 17, states the meaning of 
covenants in a quitclaim deed to be that the grantor covenants 
with the grantee that “the granted premises are free from all en- 
cumbrances made by the grantor, and that he will .. . warrant 
and defend the same to the grantee. . . forever against the lawful 
claims and demands of all persons claiming by, through or under 
the grantor, but against none other” (emphasis supplied). See 
G.L. (Ter. Ed.) ¢c. 183, Sec. 11. The question therefore resolves it- 
self to a determination as to whether or not this lease was an en- 
cumbrance made by the defendants. No authority on this question 
has been given us by either the plaintiff or the defendants, and 
no case has been brought to our attention in which this precise 
question has been decided. 

“It should be noted that prior to the adoption of the so-called 
short forms statute, the general form of quitclaim deeds in use 
contained the words “free from all incumbrances made or suffered 
by me” (emphasis supplied). Crocker’s Notes on Common Forms 
(1938) Sec. 337. It may be of significance that the words “or 


suffered” were omitted in G.L. (Ter. Ed.) c. 183, Sections 11 and 
i. 
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Having served on the committee of conveyancers which 
drafted the short form act (chapter 502 of 1912) and sup- 
ported it to enactment, we can assure the court that the omis- 
sion of the words “or suffered”’ is not only “of significance,” but 
was deliberate and fully understood at the time, during the dis- 
cussions with bar committees and the legislative committee. 
As stated in Crocker (6th ed. at p. 331) “in urban communi- 
ties” and especially in Boston, “grantors prefer not to incur 
the liability of warranting the title,” against unknown claims. 
That was as true before 1912 as it is today and, accordingly, it 
was the common practice of experienced practitioners to cross 
out the words “or suffered” which appeared in the common 
printed form quoted in Crocker, section 337, at p. 329. Accord- 
ingly, in drafting the statutory form of covenant, which is 
not set out in the short form of deed, but is incorporated by 
reference to the statute by the words “Quitclaim covenants”, 
we omitted the words “or suffered” to protect grantors from 
the trap of uncertainty involved in those words. The opinion 
of the court is exactly in accordance with the statute. 

F. W. G 


EEE 


THINKING ABOUT POWER IN GOVERNMENT 


In John Buchan’s “A Prince in Captivity,” published in 
1933, the following remark appears in a conversation about 
government. 

“We have built up a wonderful high powered machine that 
don’t allow us to think.” (p. 219) 

To what extent are we heading in that direction in this coun- 
try? Compare 36 M. L. Q. No. 1, May, 1951, pp. 58-68. Ed. 








PRICE CONTROL 

In the July “Quarterly” we summarized briefly some of the 
matters discussed at the Plymouth Institute in June and 
stated that the discussions of “Price Control” by Mr. Hall and 
of “Wage Control” by Mr. Morgan would be summarized later 
for those who could not attend the institute. 

As the substance of Mr. Hall’s remarks appeared in the 
Southwestern Law Journal, Spring issue, 1951 pp. 180-189, 
we reprint that discussion. 

The substance of Mr. Morgan’s discussion of “Wage Con- 
trol” will appear in a later issue. 


PRICE CONTROL UNDER THE DEFENSE 
PRODUCTION ACT OF 1950 


Reuben Hall* 


*Mr. Hall is Chairman of the Administrative Law Section of the 
American Bar Association. This article is taken from an address deliv- 
ered by him to a meeting of that Section in connection with the South- 
western Regional Convention of the American Bar Association held in 
Dallas, April 16-21, 1951. 


The Defense Production Act of 19501 in so far as it deals 
with price stabilization follows generally the provisions of 
the Emergency Price Act as amended, which was in effect 
during World War II. This is true both as to the substantive 
and procedural aspects. This discussion will be limited to the 
procedural aspects. 

Section 407 of the Defense Production Act of 1950 provides 
the time and manner in which protests against any regulation 
or order relating to price controls may be prosecuted. These 
provisions are virtually the same as those set forth in the 
Emergency Price Control Act as amended. Essentially it 
provides that a protest may be filed any time within six 
months after the effective date of any regulation or order 
relating to price controls. 

Such protest must specifically set forth objections to any 
provisions of the price orders and affidavits or other written 
evidence in support of such objections. Statements in support 
of any such regulation or order may be received and incor- 
porated in the transcript of the proceedings at such times 

1Pub. L. No. 774, 81st Cong., 2d Sess. (Sept. 8, 1950). 
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and in accordance with such regulations as may be prescribed 
by the President. 

Within a reasonable time after the filing of the protest, but 
in no event more than thirty days after such filing, the Pre- 
sident shall either grant or deny such protest in whole or in 
part, notice such protest for hearing, or provide an oppor- 
tunity to present further evidence in connection therewith. 
In the event that the President denies any such protest in 
whole or in part, he shall inform the protestant of the grounds 
upon which such decision is based and of any economic or 
other data of which the President has taken official notice. 

Any proceedings under this section may be limited by the 
President to the filing of affidavits or other written evidence 
and the filing of briefs; provided, however, that upon the re- 
quest of the protestant any protest filed in accordance with 
statutory provisions shall, before denial, be considered by a 
Board of Review consisting of one or more employees of the 
United States designated by the President. The Board of Re- 
view may conduct hearings and may upon the request of the 
protestants and upon a showing that material facts would be 
adduced thereby, issue subpoenas to procure the evidence of 
persons or production of evidence or both. The President 
shall cause to be presented to the Board such evidence, in- 
cluding economic data, in the form of affidavits or otherwise, 
as he deems appropriate in support of the provision against 
which the protest is filed. The protestant is to be given an 
opportunity to present rebuttal evidence in writing and oral 
argument before the Board, and the Board is to make written 
recommendations to the President. The protestant is to be in- 
formed of the recommendations and, in the event that the 
President rejects such recommendations, is to be informed of 
the reasons for the rejection. 

If there be any undue delay on the part of the President in 
disposing of the protest, petition may be filed in the Emer- 
gency Court of Appeals for relief; relief being that the Court 
may order the President to dispose of such protest within a 
time to be fixed by the Court and if not disposed of within 
the prescribed time, the protest is to be considered denied. 

Section 408 provides court review to the Emergency Court 
of Appeals. The complaint must specify the objections and 
pray that the regulation or order protested be enjoined or set 
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aside in whole or in part. The President certifies and files with 
the Court a transcript of such portion of the proceedings in 
connection with the protest as are material under the com- 
plaint. The transcript must include a statement setting forth 
so far as practicable the economic data and other facts of 
which the President has taken official notice. 

No objection and no evidence in support of any objection 
may be considered by the Court unless such objection has been 
set forth in the protest or such evidence was contained in the 
transcript. Upon application by either party for leave to in- 
troduce additional evidence which was offered to the President 
and not admitted or which could not have been offered to the 
President or included by the President in the proceedings, 
the Court may determine that such additional evidence should 
be admitted and may order the same to be received by the 
President. The President shall promptly receive this addi- 
tional evidence and such other evidence as he may deem neces- 
sary or proper and shall thereupon certify the record and 
transmit the same to the Court and any modification in the 
order made as a result thereof. On request of the President 


-such additional evidence may be presented directly to the 


Court. 

No regulation or order may be enjoined or set aside in whole 
or in part unless the complainant establishes to the satisfac- 
tion of the Court that the regulation is not in accordance with 
law or is arbitrary or capricious. The judgment of the Court 
in enjoining or setting aside a regulation or order is post- 
poned for thirty days, except in the case where a petition for 
certiorari to the Supreme Court has been filed, in which case 
the effective date of the order enjoining or setting aside the 
regulation is postponed until thirty days from final disposi- 
tion of the case. 

The powers of the President with respect to price stabiliza- 
tion were delegated to the Economic Stabilization Adminis- 
tration by Executive Order 101612. Pursuant to this delega- 
tion of authority the Economic Stabilization Administrator 
issued Price Procedural Regulation I. This regulation outlines 
the procedure by which applications for adjustment of price 
regulations, petition for amendment to price regulations, pro- 
tests, and requests for interpretations may be submitted. 

215 Fed. Reg. 6105 (Sept. 9, 1950). 
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Applications for adjustment may be made by any person 
subject to a price regulation under an adjustment provision 
thereof. Such application shall be filed with the Economic 
Stabilization Administrator in Washington. It must be filed 
upon such forms as may be prescribed, but if no form has 
been designated, must state briefly the name and post office 
address of the applicant, his business and the manner in which 
he is subject to the price regulation, designation of the pro- 
vision for adjustment, the information required by the terms 
of the applicable adjustment provision, a clear and concise 
statement of the facts upon which the applicant relies to 
qualify him for the adjustment, and a statement of the specific 
adjustment or other relief sought. The application and all ac- 
companying documents must be filed jointly. 

In the event of denial in whole or in part, a protest may be 
filed. Such protest may be based only upon grounds raised in 
the application for adjustment. Petitions for amendment may 
be filed at any time by any person subject to or affected by a 
provision of a price ceiling regulation. He shall propose an 
amendment of general applicability and be granted or denied 
solely on the merits of the amendment proposed. 

The petition for amendment shall be filed with the Economic 

tabilization Administrator in Washington. Five copies of 
the petition and all accompanying documents and briefs shall 
be filed. Denial of the petition for amendment is not subject to 
protest or to judicial review. 


PROTESTS 

Any person subject to any provision of a regulation or order 
relating to price controls may file a protest with the Economic 
Stabilization Administrator in Washington. Six copies of the 
protest and all accompanying documents are required to be 
filed. The protest must contain the following: the name and 
post office addresses of the protestant; nature of its business 
and the manner in which the protestant is subject to the pro- 
vision of the regulation or order being protested; the name and 
post office of any person filing the protest on behalf of the 
protestant; a complete identification of the provisions pro- 
tested, such as the number of the regulation, the date of is- 
suance and the section or sections to which objection is made; 
a clear and concise statement of all objections raised by the 
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protestant against the provision protested; a clear and concise 
statement of all facts alleged in support of each objection; a 
statement of the relief requested; a statement signed and 
sworn to that the protest and documents filed therewith are 
prepared in good faith and the facts alleged are true to the 
best of the protestant’s knowledge, information and belief. 

A protestant must specify which of the facts are known to 
be true and which are upon information and belief. A protes- 
ant who wishes his protest considered by a Board of Review 
must specify so, the request indicating if he wishes oral argu- 
ment, preference as to argument before a Board of Review in 
Washington or argument before a sub-committee consisting 
of one member at a location named by him. The request for 
consideration by a Board of Review must be made either in 
the protest or in an amendment filed therewith within fifteen 
days after the date the protest is filed. 

Affidavits and any other written evidence setting forth in 
full all the evidence, presentation of which is subject to the 
control of the protestant and upon which the protestant relies 
in support of the facts in the protest, and a statement by the 
protestant in affidavit form setting forth in detail the nature 
and sources of any further evidence not subject to the control 
of the protestant upon which he believes he can rely in support 
of facts alleged in the protest shall be filed. Such statement 
shall be accompanied by an application for assistance by way 
of subpoenas, interrogatories or otherwise, in obtaining the 
documentary evidence or evidence of persons subject to the 
protestant’s control. If the evidence of persons is required, 
the application shall specify the name and address of each 
person and the facts to be proved by him. Where the applica- 
tion calls for the production of documents, it must specify 
them with special particularity to enable them to be identified. 

In most cases evidence in protest proceedings will be re- 
ceived in written form. The protestant may request the re- 
ceipt of oral testimony and in such request must show why 
the filing of affidavits or other written evidence will not permit 
fair and expeditious disposition of the protest. 

A protestant may file with his protest accompanying eviden- 
tial material and a brief in support of his objections. The brief 
must be filed as a separate document. The factual basis upon 
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which a protest is determined is to be found in the record of 
the proceedings. 

This record consists of the following: protest and sup- 
porting evidential material; material incorporated in the 
record of the proceedings by the Administrator; oral testimony 
taken in the course of the proceedings; all orders and opinions 
issued in the course of the proceedings; statement of consid- 
erations accompanying the regulation or order; if the protest 
is to an order denying application for adjustment, the applica- 
tion, material filed in support thereof, and the order and opin- 
ion denying the application. The record may also include 
statements of economic data and other facts of which the Ad- 
ministrator has taken official notice, including facts found by 
him as a result of reports filed and studies and investigations 
made pursuant to Section 705 of the Act. 

There shall also be included in the record such evidence in 
the form of affidavits or otherwise as the Administrator deems 
appropriate in its bearing on the protest. When such evidence 
has been so incorporated in the record, copies must be served 
upon the protestant, and the protestant is entitled to a rea- 
sonable opportunity to present rebuttal evidence. 

Where the Administrator grants the protest in whole or in 
part, a copy of the order is required to be sent to the protest- 
ant. When the protest has been considered by a Board of Re- 
view, the protestant is advised of the recommendations of 
the Board by the Administrator. 

In the event that the protest is denied in whole or in part, 
a copy of the Administrator’s opinion is sent to the protest- 
ant. In such opinion a protestant shall be informed of any 
economic data or other facts of which the Administrator has 
taken official notice and the grounds upon which such decision 
is based and, if the protest has been considered by a Board of 
Review, the recommendation of such Board, and, if any recom- 
mendation has been rejected, the reason for the rejection. 


INTERPRETATIONS 
Any person desiring an official interpretation of a regula- 
tion or order may request the same in writing from the Admin- 
istrator. Such request shall set forth the full factual situation 
out of which the interpretative question arises and the names 
and addresses of the persons involved. 
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Action taken in reliance upon and in conformity with any 
interpretation of a provisional regulation or any order is good 
only in such cases where the interpretation has been officially 
issued in writing and so long only as the interpretation remains 
in effect. 

Generally, the regulations pertaining to procedure are the 
same as those which prevailed under the Emergency Price 
Act and the Office of Price Administration (O.P.A.). Under 
that Act the validity of any price regulation or order could 
not be considered by arfy court other than the Emergency 
Court of Appeals and on petition for certiorari by the Supreme 
Court. This right to limited judicial review of price regula- 
tions and orders to the Emergency Court of Appeals was su- 
stained by the Supreme Court as to civil actions in Lockerty 
v. Philips? and as to criminal cases in Yakus v. United 
States. 

With respect to the criminal aspects, a minority of the 
Court, consisting of Justices Roberts, Rutledge and Murphy, 
dissented and held in effect that Congress could not confer 
jurisdiction upon state or federal courts in enforcement pro- 
ceedings, particularly of a criminal nature, and at the same 
time deny the enforcing court jurisdiction or power to con- 
sider the validity of the regulations for which enforcement 
is sought; that to prohibit the enforcing court from consider- 
ing all questions of validity might require it to enforce regu- 
lations which are or may be invalid for constitutional reasons. 

It was their view that whenever the judicial power is cal- 
led into play, it is responsible directly to the fundamental 
law, and no authority can intervene to force or authorize the 
judicial body to disregard it. The proceedings for protest 
are short-cut proceedings trimmed almost to the bone of due 
process. The prohibition against consideration of the validity 
of price regulations in enforcement proceedings, civil or crim- 
inal, gives such regulations a higher sanctity than is given 
a statute. 

Mr. Justice Roberts in the Yakus case condemned the whole 
procedure relating to protests. As he there stated, the Admin- 
istrator may load the record with all sorts of material, articles, 
opinions, compilations and wfat-not, pure hearsay—subject to 


$319 U. S. 182 (1943). 
4321 U. S. 414 (1944). 
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no cross-examination—to persuade the court that his. order 
could “in his judgment”? promote “one of the purposes of the 
Act.”” The Administrator need make no findings of fact. And 
it was held in Montgomery Ward & Co. v. Bowles*® that the 
action required only a summary statement of the basic facts 
which justified the regulation. It is hard to conceive of any 
situation where the protestant labors under such handicaps. 
A procedure better designed to prevent the making of an issue 
between the parties can hardly be conceived. In the opinion 
of Mr. Justice Roberts such court review was a farce. 

There is a presumption that the regulation or order is 
valid. This follows the general rule of good administrative 
law practice that the court presumes that the official charged 
with the administration of an act has performed his duty in 
a lawful manner.® It is the burden of the protestant to estab- 
lish that the order is invalid.* 

In preparing a protest I urge that you set forth fully and in 
detail all grounds upon which the protest is founded. Object- 
tions to price orders or regulations not presented in the protest 
to the Administrator are not open on appeal to the Emergency 
Court of Appeals.® 

Where the ground of the protest is that the maximum 
price established by the price order or regulation is non-com- 
pensatory, results in a loss to the protestant, and is therefore 
unfair and inequitable and not in accordance with law, the 
protest should so state, and supporting evidence should be 
presented to establish that the loss is not peculiar to the pro- 
testant alone, but is generally applicable to a substantial 
portion of the industry. Loss to the protestant alone is insuf- 
ficient to establish invalidity of a price order. It must be 
shown to be general to the industry or a substantial portion 
thereof. 


5138 F. 2d 669 (Em. App. 1943). 

6Gillespie-Rogers-Pyatt Co. v. Bowles, 144 F. 2d 361 (Em. App. 1944). 

THeinz v. Bowles, 149 F. 2d 277 (Em. App. 1945); Montgomery Ward 
& Co. v. Bowles, 147 F. 2d 858 (Em. App. 1945). 

8Gold-Form Inc. v. Bowles, 152 F. 2d 107 (Em. App. 1945). 

®*Fournace v. Bowles, 148 F. 2d 97 fem. App. 1945), cert. denied, 325 
U. S. 884 (1945); United States Gypsum Co. v. Brown, 137 F. 2d 803 
(Em. App. 1943). 
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While judicial review of validity of price orders and regula- 
tions is limited under the Act to the Emergency Court of 
Appeals, questions respecting the application or interpreta- 
tion of price orders and regulations are open for considera- 
tion by the courts generally.1° However, the interpretation of 
a maximum price order made by the Administrator, unless 
plainly erroneous or inconsistent with the Act, is entitled to 
great weight and may be controlling.!! 

The Emergency Price Act was sustained as an exercise of 
the War Powers. Whether it would be sustained in peace- 
time may be open to question. We are told by our government 
officials that the tensions of the cold war may continue for 
a period of ten to twenty years and that because of such con- 
ditions we may look forward to increased regulation of our 
economic life. 

The American Bar Association spent a number of years 
in attempting to enact into law statutes which would provide 
fair hearings with judicial review of administrative matters: 
The Administrative Procedure Act??, finally enacted in 1946, 
was the culmination of these efforts. My own views with res- 
pect to the sufficiency of procedures dealing with protests 
against price orders and regulations are more forcefully ex- 
pressed by Mr. Justice Roberts and Mr. Justice Rutledge in 
their dissenting opinions in the Yakus case. 

The Defense Production Act so far as it pertains to price 
stabilization expires June 30, 1951. There will probably be 
efforts made to extend this date. I suggest that in connection 
with any such extension consideration be given to the desira- 
bility of including within the Act provisions that will require 
hearings respecting protests to be held in accordance with 
Sections 7 and 8 of the Administrative Procedure Act. In my 
judgment by so doing persons affected by price orders would 
have a fair opportunity for a fair hearing more nearly con- 
forming to the ordinary usual concepts of due process. 

10Alan Levin Foundation v. Bowles, 152 F. 2d 467 (Em. App.°1945); 
Lubin v. Streg, 56 F. Supp. 146 (E. D. N. Y. 1944). 

11Bowles vy. Seminole Rock & Sand Co., 325 U. S. 410 (1945). 

1260 StaT. 237, 5 U. S. C. 1946 ed. § 1001 et seq. 











The Medal of the American Bar Association Comes to 
Massachusetts for the Fourth Time 

In 1929, following its fiftieth anniversary, the American 
Bar Association established the practice of awarding a gold 
medal to men who have rendered distinguished service to the 
profession. Three Massachusetts men have received the medal 
in the past—Samuel Williston, Oliver Wendell Holmes and 
Roscoe Pound. At the recent annual meeting of the Associa- 
tion in New York, a fourth was added when President Fowler, 
by direction of the Board of Governors, presented the medal, 


at the annual dinner, to Reginald Heber Smith of Boston, with 
the following citation. 


THE AMERICAN BAR ASSOCIATION TO 
REGINALD HEBER SMITH 


While other youthful legal aspirants were refusing to put 
away childish things, you were coming to grips with the 
actuality of practice. While they were devoting their time 
to cultivation of themselves, you were devoting your young 
strength to the assistance of those unable to pay for legal serv- 
ice. The demands of your active early years of practice did 
not prevent your preparation of a book that founded the mod- 
ern system of legal aid. All over our land people are getting 
more efficient attention from lawyers because of what you 
have taught us about the businesslike management of our 
offices. For years your talents have been an influence for good 
in our association’s publication. Your generous nature and 
self-effacing love of your profession and of your fellows at the 
bar have made you, wherever lawyers are gathered together, 
the center of an affectionate group who seek the joy of your 
gay companionship and the help of your wise counsel. 


Now you near the end of your great but unrecompensed task 
as Director of the Survey of the Legal Profession. Thanks to 
you, the bar now for the first time is beginning to know its own 
resources and henseforth will be able to marshal them ef- 
fectively in the fulfillment of its high duty of administering 
justice according to law. In gratitude to you, therefore, for 
your conspicuous services in the cause of American Juris- 
prudence, the Board of Governors takes great pleasure in 
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awarding to you the AMERICAN BAR ASSOCIATION 
MEDAL. 


New York, N. Y., September 20, 1951. 
Joseph D. Stecher Cody Fowler, 
Secretary President. 


RECIPIENTS OF AMERICAN BAR ASSOCIATION MEDAL 


1929. SAMUEL WILLISTON. ..................ccccccc00 Cambridge, Massachusetts. 

ee lll eee New York, New York. 

1931. *OLIVER WENDELL HOLMES ................ Boston, Massachusetts. 

1932. *JOHN HENRY WIGMORE .............000.. Chicago, Illinois. 

1934. *GEORGE WooDWARD WICKERSHAM ....New York City. 

1938. *HERBERT HARLEY ...........0......... .Ann Arbor, Michigan. 

1939. *EDGAR BRONSON TOLMAN ..........-. ...Chieaga, Illinois. 

1940. ROSCOE POUND  ...........csecccesess-++0++++++--s Cambridge, Massachusetts. 

1941. GEORGE WHARTON PEPPER saisonbscbeind Philadelphia, Pennsylvania. 

1942. *CHARLES EVANS HUGHES ........:.......... Washington, D. C 

en ne Charlotte, North Carolina. 

1944. HATTON W. SUMNERS ................ nee Dallas, Texas. 

TOGG. CARL, MICH AMEND cnccccrcsscscscccescesceostsoese Washington, D. C 

1947. * WILLIAM Le. RANSOM 2.0.......c..cccsccsccece New York, New York. 

1948. ARTHUR T. VANDERBILT ................... Newark, New Jersey. 

oe oe. eee Denver, Colorado. 

1951. REGINALD HEBER SMITH ..................04 Boston, Massachusetts. 
*Deceased. 





BOOK NOTICES 
Editor, Mass. Law Quarterly. 


I am transmitting a book notice on the latest publication of 
the Committee on Continuing Legal Education of the Ameri- 
can Law Institute. It would be appreciated if you would 


print it. John E. Mulder, Director. 


PROCEDURE BEFORE THE BUREAU OF INTERNAL REVENUE, Dy 
Edgar J. Goodrich of the District of Columbia, Iowa, Min- 
nesota and West Virginia Bars and Lipman Redman of the 
District of Columbia and Pennsylvania Bars. Published by 
the Committee on Continuing Legal Education of the Ameri- 
can Law Institute collaborating with the American Bar As- 
sociation, 183 South 36th Street, Philadelphia 4, Pennsyl- 
vania. 1951. $2.00. Pages 157. 


This book deals with procedure in a tax case. It is a step-by- 
step guide as to how to handle a tax case before the Bureau of 
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Internal Revenue. It begins with the situation when a tax re- 
turn is first questioned and carries through until the case is 
either settled or earmarked for litigation. 

Significance is given to the book because tax men have 
stated that this material has never before been collected in one 
place, particularly as concisely as is here done. It therefore 
meets a need in two respects. The general practitioner, for 
whom it is primarily written, will find here an easy-to-under- 
stand manual. But because the material, so important in the 
practice of both lawyers and accountants, is succinctly pre- 
sented in so short a space, it will be helpful even to these ex- 
perts. 

Incidentally, the material is the second of a trilogy in the 
increasing list of publications of the Committee on Continuing 
Legal Education of the American Law Institute collaborating 
with the American Bar Association. First is the previously 
published LEGAL PROBLEMS IN TAX RETURNS, and in 
preparation is the LITIGATION OF TAX CASES. The three 
combined will cover a tax case from beginning to end. 

The reader is first oriented with a concise picture of the 
overall organizational structure of the Bureau and with spe- 
cific instructions for his admission to practice before it. He is 
then initiated into the matter of some basic Bureau procedures, 
such as the issuance of rulings and other administrative an- 
nouncements, which are often more important than court 
decisions in the disposition of matters before the Bureau and 
which are equally often confusing to the uninitiated. 

With this broad framework as background, the book then 
picks up the ordinary income tax return about to be filed and 
traces it, in detailed fashion, through its various and devious 
steps, stops, turns, and about-faces, through the collectors’ 
and agents’ offices and the Technical Staff. It treats every 
procedural twist to be met on the way, discussing the origins 
of different types of problems, their possible disposition, argu- 
ments for and against settlement at the various stages, and 
the several alternatives in the event of no agreement. The 
trail stops as the issue is about to be litigated. 

The same treatment is then accorded to the processing of 
fraud cases involving potential criminal prosecution. That 
area of Bureau practice involves basically different considera- 
tions and procedures. Suggestions for dealing with special 
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agents, the Penal Division and the Department of Justice are 

therefore separately handled. 

Included also is extensive discussion of a number of miscel- 
laneous but highly important procedures. This covers such 
topics as special rulings, closing agreements, offers in com- 
promise, refund claims, assessment and collection, and compu- 
tation of interest. It comes as a surprise to the general prac- 
titioner, for example, that in many instances, the Bureau will 
give what amounts to an advisory opinion of the tax conse- 
quences of a proposed business transaction, so that the trans- 
action can be altered or abandoned if the tax impact proves 
burdensome. 

All of these practical, procedural problems are thoroughly 
covered in a practical, down-to-earth fashion. The book tells 
the general practitioner what he must and can—and sometimes 
should—do at the various key points, not only to protect the 
taxpayers’ rights, but also to present his position most ef- 
fectively in dealing with different Bureau representatives. It 
should be in the library of every lawyer. 

Copyright and Industrial Designs by A. D. Russell-Clarke of 
the Inner Temple 1951, Sweet & Maxwell Ltd., 1951. 37S/6d 
net. 2 & 3 Chaucery Lane, London W. C. 2. 

This is a much-needed comprehensive treatise on the British 
law of copyright in literary, dramatic, musical and artistic 
works, as well as copyright in industrial designs. The Brit- 
ish Copyright Laws are embodied in the The Copyright Act, 
1911, and The Registered Designs Act, 1949. The book is a 
highly competent work, concisely written, with citations to all 
the leading cases, and will be of great value to all American 
copyright lawyers. American Copyright Law is, of course, 
based upon and closely parallels the British law, and the 
English decisions are frequently cited in our courts. Par- 
ticularly valuable to American copyright lawyers is the sec- 
tion (Chapter 13) on Publishing and Other Agreements, which 
gives practical suggestions for the protection of copyright 
owners in the drafting of assignments and licenses under their 
copyrighted works, and pitfalls to be avoided. American 
treatises and even Form Books are singularly lacking in any 
useful and practical information for the drafting of contracts 
and agreements relating to copyright. 
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The book will be of further interest to the American prac- 
titioner because of the opportunity it affords of contrasting 
the British law of copyright and industrial designs with the 
American law. Our copyright law, of course, is closely simi- 
lar, but with industrial designs the comparison greatly favors 
the British law. The British treat industrial designs much like 
copyright in artistic works; while the American law treats 
them like patents for inventions. American courts therefore 
search for the elusive quality of “inventiveness” in industrial 
designs,—a hopeless quest. One might as well search for “in- 
ventiveness” in literary, dramatic, musical and artistic works. 
The result is that not one in a thousand American design 
patents is upheld by the courts and the American design patent 
law is wholly useless to achieve its intended purpose of en- 
couraging and protecting attractive and pleasing industrial 
designs. We could well profit by copying the British law in 
this respect. 

Another item of interest in British copyright law, not gen- 
erally known to Americans, is Crown Copyright,—a survival 
of the early prerogative of the Crown to regulate printing as 
a source of revenue. Today by license from the Crown to the 
King’s Printer and the Universities, the authorized version 
of the Bible, the Book of Common Prayer, and the Acts of 
Parliament are still printed by Crown Copyright. 

This book should be in the library of every American copy- 
right lawyer, and no law library is complete without a copy. 
Boston, Mass. Cedric W. Porter. 








ELIZABETH McCARTHY 


AB. BS. LLB. 
Qualified Handwriting and Document Expert 


40 Court Street, Boston Telephone LA (fayette) 3-2959 
Residence LI (berty) 2-3124 
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MEMBERSHIP RECORDS 
(New members since May 15, 1951) 


ALLSTON 


Gray, Daniel W. 
298 Lincoln St. 


AMESBURY 


Conley, Edward M. 
38 Main St. 


AMHERST 


Keedy, Sanford 
34 Amity St. 


ANDOVER 


Lloyd, Andrew J. 
21 William St. 


ARLINGTON 
Herlihy, Robert E. 
51 Maynard St. 
Murray, Joseph P. 
41 Bowdoin St. 


AYER 
Bowmar, Ralph B. 
9 Main St. 


BELMONT 


Gillis, Mary E. 
65 Grove St. 
BEVERLY 
Glovsky, Bertram 
173 Cabot St. 


Glovsky, C. Henry 
173 Cabot St. 


BOSTON 

Abrams, Quincy I. 

209 Washington St. 
Aisner, Sidney A. 

11 Beacon St. 
Aldrich, Merritt J. 

124 St. James Ave. 
Allen, Max J. 

84 State St. 
Amon, Car! H., Jr. 

60 State St. 
Bauman, Sumner 

262 Washington St. 


BOSTON 
Berger, William L. 
1 State St. 


Bernstein, Israel 

209 Washington St. 
Bilodeau, Thomas H. 

10 Post Office Sq. 
Blake, Edmund J. 

10 Post Office Sq. 
Bloom, Michael 

40 Court St. 
Bloomfield, David L. 
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Boyle, Edward J. 
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Broomfield, George 

18 Tremont St. 
Brown, Benjamin 

6 Beacon St. 
Capen, Philip 

159 Devonshire St. 
Casey, Edward M. 

1 Federal St. 
Centracchio, Anthony A. 

40 Court St. 
Clark, Alexander M. 

60 State St. 
Clayton, Robert 

79 Milk St. 
Cleaves, Robert, Jr. 

24 Federal St. 
Cleary, Joseph R. 

Court House 
Colten, Martin 

161 Devonshire St. 
Cornell, Robert W. 

58 State St. 
Cotter, Richard J., Jr. 

84 State St. 
Cowin, Phillip 

25 Pemberton Sq. 
Crehan, John J. (Hon.) 

40 Court St. 
“Cummings, Helen E. 

73 Tremont St. 
Danis, Joseph H. 

161 Devonshire St, 
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BOSTON 


Day, John T. 

212 Barristers Hall 
Dennis, Samuel S., 3rd. 

60 State St. 
Dittmeir, Anthony J. 

24 Marlboro St. 
Diver, Ethleen H. 

30 State St. 
Dolan, Joseph F. 

10 State St. 
Dondis, Harold B. 

10 Post Office Sq. 
Dooley, Dennis . 

341 State House 
Dorfman, Casper T. 

85 Devonshire St. 
Dorr, Richard G. 

60 State St. 
Dowd, Howard M. 

159 High St. 
Doyle, Frederick T., Jr. 

53 State St. 
Doyle, John J., Jr. 
40 Court St. 
Edwards, Joseph H. B. 
1 Federal St. 
Edgerton, Seymour 

1 Federal St. 
Epstein, Stanley M. 

85 Devonshire St. 
Everett, A. Chester 

49 Federal St. 
Fanger, Irving M. 

45 Milk St. 
Fassett, Donald H. 

89 State St. 
Ferrari, Louis J. 

44 School St. 
Feinstein, Franklin 

148 State St. 
Feinstein, Myer 

14 Autumn St. 
Ficksman, Max S. 

148 State St. 
Fish, H. Kenneth 

10 Post Office Sq. 
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18 Tremont St. 
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31 Milk St. 
Flanders, Benjamin A, 
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Geegan, William J. 
45 Milk St. 
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10 State St. 
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209 Washington St. 
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27 School St. 
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18 Tremont St. 
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294 Washington St. 
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Gray, William 
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Crowe, Alfred R. 
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Ferreira, Joseph 
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Coles, Morris 
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Drew, George S. 
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Montague, Robert P. 
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SPRINGFIELD 
Fitzgerald, John M. 
294 Orange St. 
Gordon, Efrem A. 
115 State St. 
Harvey, Nathaniel M. 
31 Elm St. 
Hegarty, Gerald R. 
115 State St. 
Kaplan, Seymour 
1562 Main St. 
Keyes, Daniel M., Jr. 
1200 Main St. 
Pfeifer, Jerome M. 
224 Pearl St. ° 
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Hyde, Flecher S. 
Quimby Sq. 


STONEHAM 
Currie, Kenneth A. 
26 Chestnut St. 
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Bentley, Richard 
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Champagne, Roger B. 
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5 School St. 
Louison, Melvin S. 
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Marsh, Robert S. 
675 Main St. 
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Conville, Henry B. 
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Curran, John J. 
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Cuniff, John A. 
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Cleary, Joseph R. 
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Landrigan, Albert F. 
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Ferriter, Joseph P. 
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Smith, Philip C. 
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Barker, Stanley G. 
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(Discovery continued from page 12) 


Revision of Section 33 of Chapter 233 Proposed by Mr. Ford’s Bill. 


“Section 33. The deponent may be examined regarding any matter, 
not privileged, which is relevant to the subject matter involved in the 
pending cause or proceeding, whether it relates to the claim or defense 
of the examining party or to the claim or defense of any other party, 
including the existence, description, nature, custody, condition and loca- 
tion of any books, documents, or other tangible things and the identity 
and location of persons having knowledge of relevant facts. Jt shall not 
be ground for objection that the testimony will be inadmissible at the 
trial if the testimony sought appears reasonably calculated to lead to the 
discovery of admissible evidence.” 


Revision of Section 68 Proposed. 


“Section 68. Upon motion of any party showing good cause therefor 
and upon notice to all other parties, the court in which the cause or pro- 
ceeding is pending may order any party to produce and permit the in- 
spection and copying and photographing, by or on behalf of the moving 
party, of any designated documents, papers, books, accounts, letters, 
photographs, objects, or tangible things, not privileged, which constitute 
or contain evidence relating to any of the matters within the scope of the 
examination permitted in the taking of a deposition within the common- 
wealth, and which are in his possession, custody, or control; or order 
any party to permit entry upon designated land or other property in his 
possession, custody, or control for the purpose of inspecting, measuring, 
surveying, or photographing the property or any designated object or 
operation thereon within the scope of the examination permitted in the 
taking of a deposition within the commonwealth. The order shall 
specify the time, place, and manner of making the inspection and taking 
the copies and photographs and may prescribe such terms and conditions 
as are just. Such order shall be enforceable in like manner as an order 
to answer interrogatories.” 

These proposed sections, applicable to parties and witnesses, should 
be read in the light of the majority opinion in Hickman v. Taylor 329 
U. S. 495 and the minority opinion of Justices Jackson and Frankfurter. 


Ed. 














How the family lawyer benefits 


by our services 


In terms of time and money, the family lawyer 
will often find it economical to use our services as 
Agent. Acting in this capacity, we relieve him of 
the mechanical details of management, as in- 
structed, including: 

Custody of securities 

Collection of income and other servicing of securities 
Bookkeeping in all routine aspects 

Furnishing income tax data 

immediate or periodic reports on all transactions 
Suggestions regarding the draft of a will or trust as our 


experience may prompt 


Please feel free to consult us at any time. We 
shall be glad to explain how our services as Agent 
may be of assistance to you. 


WORTHY OF YOUR TRUST 


OLD COLONY 


TRUST COMPANY 


ONE FEDERAL STREET, BOSTON 


T. Jerrerson Coo.ipce, Chairman, Trust Committee 
Rosert Cutter, President 


Arruur L. Cospurn, Jr., Chairman, Trust Investment Committee 
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Massachusetts Court Rules Annotated 


by JOSEPH G. CRANE of the Boston Bar. 859 pages, containing the 
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Marriage and Divorce Laws of Massachusetts with Forms 
— Third Edition 


by JOHN F. LOMBARD of the Boston Bar. Two volumes, 1617 pages, 
covering all phases of Domestic Relations with Forms. Includes Mar- 

- riage, Divorce, Separation Agreements, Marriage Settlements, Pleadings, 
Practice, Procedure, Alimony, Custody of Children, History, Statutes, 
Conflict of Laws, Foreign Divorces, Common Law Marriages, Annul- 
ments, Appeals and Defenses. Editorial feature includes 109 page 
index, exhaustive footnotes and annotations, practice hints, Forms, 
author’s comments, Table of Cases and Table of Statutes. The only 
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Massachusetts Practice — Civil — Revised Edition 


by GABRIEL V. MOTTLA of the Boston Bar. 716 pages covering civil 
practice in all Massachusetts courts. An authoritative text annotated 
to all local authorities. Includes, Process, Pleadings, Matters Pre- 
liminary to Trial, Matters Relating to Trial, Appellate Review, Extra- 
ordinary Remedies, Declaratory Judgments, etc. Editorial features 
include detailed Table of Contents, valuable footnotes, Table of Stat- 
utes, Table of Cases and 1950 pocket part. 
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Declarations in Contract, Declarations in Tort, Answers, Demurrers, 
Answers in Abatement, Motions to Dismiss, Plaintiff’s Subsequent 
Pleadings, Petitions, Motions, Interrogatories. Editorial features in- 
clude valuable and exhaustive Annotations and Comments, Table of 
Statutes, Table of Cases and Exhaustive Index. 


Published and for sale by 


BOSTON LAW BOOK CO. 


8 PEMBERTON SQ., BOSTON 8, MASS. ° 








The advertisers deserve your consideration. Please mention the QUARTERLY 





